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1. Summary of petition

The Italian petitioner has his fiscal domicile in Germany but works as a lorry driver for an 
Italian company. The nature of his work means that he exercises his profession throughout the 
EU. Both the Italian and German fiscal authorities levy taxes on him and furthermore these 
authorities maintain their respective positions in the face of relevant professional opinion. In 
practice the family is being taxed 65% of its income, leaving them without enough to live.  

2. Admissibility

Declared admissible on 15 December 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 3 March 2011.

Under the current state of EU law, direct taxation falls essentially within the competence of 
Member States. However, in the exercise of their respective competencies, they must respect 
their obligations under the Treaty on the Functioning of the EU (hereinafter: the TFEU) and 
are thus not allowed to discriminate on the basis of nationality or to apply unjustified 
restrictions to the exercise of the freedoms guaranteed by the TFEU.

Hence, as the Court of Justice of the European Union has confirmed, in the absence of any 
unifying or harmonising EU measures, Member States retain the power to define, by double 
tax conventions or unilaterally, the criteria for allocating their powers of taxation, particularly 
with a view to eliminating double taxation. It is, therefore, for the Member States to take the 
measures necessary to prevent situations of double taxation, by applying, in particular, the 
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criteria followed in international tax practice1.

Italy and Germany have concluded a Tax Convention for the avoidance of double taxation, 
which follows the OECD Model2. The Commission understands that the double taxation 
suffered by the petitioner results from a difference of opinion between Germany and Italy 
regarding how the taxing rights on his income should be shared, in accordance with the 
provisions of Article 15 of their Convention, which deals with the taxation of dependent 
personal services. 

As the interpretation of Tax Conventions remains the responsibility of the Member States that 
have concluded them, it is for the competent authorities of these States to resolve the resultant 
case of double taxation via a mutual agreement procedure. The Commission is aware that, 
unfortunately, mutual agreement procedures under double tax conventions do not necessarily 
guarantee that the Contracting States will reach an agreement and thus remedy the double 
taxation suffered by taxpayers.

The Commission views the relief of double taxation within the EU as essential for the smooth 
functioning of the Internal Market and is concerned about cases of unresolved double taxation 
suffered. To this end, the Commission held a public consultation3 in 2010 in order to get an 
idea of the number and type of cases of double taxation which are not resolved by double tax 
conventions between the EU Member States and to gather stakeholders' views on feasible 
solutions. On this basis, the Commission will issue a Communication in the second quarter of 
2011 on possible solutions to address double taxation in the EU. The Commission intends to 
propose solutions in 2012 based on the results of an impact assessment.
Conclusion

The Commission considers that cases of unrelieved double taxation such as that of the 
petitioner carry the risk of jeopardising the functioning of the Internal Market. It intends to 
take initiatives at political level to attempt to solve such problems. However, the Commission 
cannot currently identify any infringement of EU law in the case of the petitioner and is not, 
therefore, in a position to intervene. The double taxation suffered by the petitioner needs to be 
addressed by Italy and Germany. In addition to requesting the mutual agreement procedure 
and a tax refund in accordance with Article 26 and 29 of the Convention between Italy and 
Germany, the Commission encourages the petitioner to use all available remedies at national 
level in both Italy and Germany, in order to uphold his rights and obtain redress for the double 
taxation suffered, since only national courts are competent in this matter.

                                               
1 See, for example, Case C-128/08 Damseaux, paragraph 30.
2 OECD (2010), Model Tax Convention on Income and on Capital 2010: Condensed Version 
– July, 2010 (http://browse.oecdbookshop.org/oecd/pdfs/browseit/2310081E.PDF)
3 http://ec.europa.eu/taxation_customs/common/consultations/tax/2010_04_doubletax_en.htm


