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Subject: Petition 0595/2010 by Henryka Magdalena Andersen (Polish) on the Danish 
provisions of reduced pensions and the resulting failure to uphold the principles of 
Council Regulation (EEC) no. 1408/71 on the application of social security 
schemes to employed persons and their families moving within the community

Petition 0799/2010 by Britta Schulz (Danish), on the Danish provisions governing 
reduced pensions and the resulting failure to uphold the principles of Council 
Regulation (EEC) no. 1408/71 on the application of social security schemes to 
employed persons and their families moving within the Community

1. Summary of petition 0595/2010

The petitioner, who has lived in Denmark for 18 years, refers to the Danish pension rules, 
under which entitlement to a pension is earned on the basis of years a person has had
permanent residence in Denmark. It is of no importance whether the person in question 
has employment or has paid tax. If the person was not resident in Denmark for the 
number of years required by law, a reduced pension is paid. The petitioner points out that 
this situation is contrary to the principles of Council Regulation (EEC) No 1408/71 on 
the application of social security schemes to employed persons and their families moving 
within the Community, and she refers in particular, to Article 3 (1) of the Regulation 
which states that 'subject to the special provisions of the Regulation, persons resident in 
the territory of one of the Member States to which this regulation applies shall be subject 
to the same obligations and enjoy the same benefits under the legislation of any Member 
State as the nationals of that State', and to Article 4 (Matters covered) and Article 46 
(Award of benefits). The petitioner also stresses that persons in receipt of a reduced 
pension in Denmark have to live in relative poverty on two-thirds or even one-half of an 
early retirement pension or old age pension, even though Article 50 of the Regulation 
states 'a recipient benefits to whom this chapter applies may not, in the State in whose 
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territory he resides and under whose legislation a benefit is due to him, be awarded a 
benefit which is less than the minimum benefit fixed by that legislation for an insurance 
period equal to all the insurance periods taken into account for the payment in 
accordance with the preceding Articles. The competent institution of that State shall, if 
necessary, pay him throughout the period of his residence in its territory a supplement 
equal to the difference between the total of the benefits due under this Chapter and the 
amount of the minimum benefit'. The petitioner therefore calls on the European 
Parliament to take the necessary measures to ensure that the Danish authorities comply 
with the applicable EU legislation.
Summary of petition 0799/2010
The petitioner is a Danish national but originally comes from South Schleswig 
(Germany), where she has been employed in the Danish public interest by the Danish 
minority’s umbrella organisation ‘Dansk Skoleforening’ (Danish Schools’ Association). 
The petitioner, who is now resident in Denmark, refers to the Danish pension rules, under 
which entitlement to a pension is earned on the basis of years a person has had permanent 
residence in Denmark. It is of no importance whether the person in question has 
employment or has paid tax. If the person was not resident in Denmark for the number of 
years required by law, a reduced pension (‘brøkpension’) is paid.  The petitioner 
considers that this state of affairs conflicts with the principles of equal treatment and with 
Regulation (EEC) No 1408/71 of the Council on the application of social security 
schemes to employed persons and their families moving within the Community. The 
petitioner also states that ‘start-up help’, which is a public benefit payable to persons who 
migrated to Denmark after 1 July 2002, is a disgrace to the Danish welfare state. She 
therefore calls on the European Parliament to take the necessary measures to ensure that 
the Danish authorities comply with the letter and spirit of the EU’s rules in this area.

2. Admissibility

Petition 0595/2010 declared admissible on 4 October 2010. Information requested from 
Commission under Rule 202(6).

Petition 0799/2010 declared admissible on 5 November 2010. Information requested from 
Commission under Rule 202(6)

3. Commission reply, received on 29 March 2011.

The petitions

The two petitioners are both receiving a Danish invalidity pension (førtidspension). Because 
they have been residing outside of Denmark during certain periods (one petitioner was born in 
Poland, the other in Germany, but both later moved to Denmark), they only receive a fraction 
of the full amount of an invalidity pension fixed by the Danish legislation. The petitioners 
consider that this amounts to unjustified unequal treatment on the basis of the fact that they 
have not been resident in Denmark during certain periods, and thus constitutes indirect 
discrimination forbidden by Article 4 of Regulation (EC) No 883/20041 (before 1 May 2010: 
                                               
1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 
April 2004 on the coordination of social security systems, OJ L 200, 7.6.2004, p. 1, as
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Article 3 of Regulation (EEC) No 1408/711) and Article 45 TFEU and/or Article 21 TFEU.

In addition to their invalidity pensions, the petitioners both receive a supplement on the basis 
of § 27a of the Danish Law on Active Social Policy (lov om aktiv socialpolitik) which is 
granted to them because they only receive a fraction of a full invalidity pension. The 
petitioners consider that this supplement is calculated unfairly. They are of the opinion that it 
should be calculated so as to supplement the fractional invalidity pension (which they receive) 
to a full invalidity pension.

Furthermore, they are of the opinion that Article 58 of Regulation (EC) No 883/2004 (before 
1 May 2010: Article 50 of Regulation (EC) No 1408/71) obliges the competent Danish 
institution to pay them a supplement calculated so as to supplement the fractional invalidity 
pension received by them to a full invalidity pension.

One petitioner refers to the manner in which she has been taxed in Denmark, after having also 
received a Polish invalidity pension. She explains that a regularisation of her Danish personal 
income tax has taken place, as a result of which certain allowances have been adjusted. The 
petitioner is of the opinion that the overall burden of tax on her Polish pension is excessive.

The other petitioner refers to periods of employment completed by her in Germany for the 
Dansk Skoleforening for Sydslesvig (Danish School Association for South Slesvig). Under 
Danish legislation, such periods of employment can, under certain circumstances, be 
considered as employment in the public Danish interest and thus count towards the accrual of 
old-age and/or invalidity pension rights in Denmark. In the case of the petitioner, recognition 
of these periods of employment for the purposes of the accrual of Danish pension entitlements 
is however refused by the Danish institution on the grounds that she was insured under 
German legislation during that period.

The Commission's observations 

a. The limited competences of the European Union in the field of social security

The competences of the European Union in the field of social security are limited. Indeed, as 
has been confirmed by the Court of Justice on numerous occasions2 , the Treaties provide for 
the coordination, not the harmonisation, of the legislation of the Member States. As a result, 
they leave in being differences between the Member States' social security systems and, 
consequently, in the rights of persons working in the Member States. Substantive and 

                                                                                                                                                  
amended by Regulation (EC) No 988/2009 (OJ L 284, 30.10.2009, p. 43).
1 Council Regulation (EEC) No 1408/71 of 14 June 1971 on the application of social 
security schemes to employed persons, to self-employed persons and to members of their 
families moving within the Community, OJ L 28, 30.1.1997, p. 1, as last amended by 
Regulation (EC) No 592/2008 (OJ L 177, 4.7.2008, p. 1).
2 See only Case 41/84 Pinna v Caisse d'allocations familiales de la Savoie [1986] ECR 
16, paragraph 20; Case C-340/94 de Jaeck v Staatssecretaris van Financiën [1997] ECR I-
495, paragraph 18; Case C-221/95 Institut National d'Assurances Sociales pour Travailleurs 
Indépendants v Hervein [1997] ECR I-635, paragraph 16.
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procedural differences between the social security systems of individual Member States, and 
hence in the rights of persons working in the Member States, are unaffected by the Treaties.

b. The principle of accrual of periods as the basis of entitlement to old-age and invalidity 
benefits

In the field of old-age and invalidity benefits1, the social security coordination rules have 
always been based on the principle that a person who, in the course of his/her life, has been 
subject to the social security legislation of more than one Member State will receive a 
separate benefit (usually pension) in each Member State concerned and that this benefit is
calculated on the basis of the period completed in the respective Member State. 

Especially in the field of old-age and invalidity benefits, the legislation of most Member 
States requires the completion of a certain minimum period of insurance, employment, self-
employment or residence (as in the case of Denmark) before a right to a benefit is acquired. 
According to the principle of aggregation of periods laid down in Article 6 of Regulation (EC) 
No 883/2004 (before 1 May 2010: Article 45(1) of Regulation (EEC) No 1408/71) such a 
Member State must, for the purpose of the acquisition of a right to a benefit, take into account 
periods of insurance, employment, self-employment or residence completed in another 
Member State to the extent necessary (i.e. insofar as the total of the periods completed under 
its legislation is shorter than the minimum period).

It is crucial to emphasise that this principle of aggregation of periods does not mean that 
periods completed in one Member State have to be taken into account in the other Member 
State as a basis for the calculation of the amount of benefit due by the institution in the latter 
Member State.2 Taking into account the periods completed in another Member State for the 
purposes of the calculation of the amount of the pension would mean that each single benefit 
received by the person concerned from a Member State in question would be based on the 
totality of periods completed in all Member States. In other words, the person concerned 
would receive several pensions which would all be based on his/her full career. This would 
not only be manifestly contrary to the rule that the law of the European Union in the field of 
social security should not lead to a situation in which a person receives several benefits of the 
same kind for one and the same period of insurance (Article 10 of Regulation (EC) No 
883/2004, before 1 May 2010 Article 12 of Regulation (EEC) No 1408/71), but it would also 
completely invalidate the provisions on the calculation of the national benefits in Article 52 of 
Regulation (EC) No 883/2004 (before 1 May 2010: Article 46 of Regulation (EEC) No 
1408/71), the so-called "pro rata calculation". Therefore, aggregation of periods and the 
calculation of the pension to be paid by a Member State are two separate issues. The periods 
                                               
1 It is to be noted that different rules apply for invalidity benefits based on so-called 
"type A legislation", that is legislation under which the amount of invalidity benefits is 
independent of the periods of insurance or residence and which is expressly mentioned in 
Annex VI to Regulation (EC) No 883/2004, see Article 44(1) of Regulation (EC) 883/2004. 
As Annex VI to Regulation (EC) No 883/2004 does not contain any entry in respect of 
Denmark, this is not relevant here.
2 Special rules not relevant to the petitions do however apply for periods of less than 
one year, see Article 57 of Regulation (EC) No 883/2004 (before 1 May 2010: Article 48 of 
Regulation (EEC) No 1408/71.
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aggregated in accordance with Article 6 of Regulation (EC) No 883/2004 (before 1 May 
2010: Article 45(1) of Regulation (EEC) No 1408/71) are only of direct relevance for the 
completion of a minimum period needed for an entitlement to a benefit as such (the 
"acquisition" of a right), not for the calculation of the concrete amount of a benefit.

According to the information at the disposal of the Commission, the Danish legislation on 
invalidity benefits provides that persons having resided for at least four fifths (4/5) of the 
period between the age of fifteen and the beginning of their invalidity are entitled to the full 
amount of an invalidity pension fixed by Danish legislation. Persons who have been resident 
in Denmark for a shorter period than four fifths (4/5) of the period between the age of fifteen 
and the beginning of their invalidity receive a fraction of the full amount of an invalidity 
pension. This fraction corresponds to the actual period of residence in Denmark of the person
concerned between the age of fifteen and the beginning of the invalidity divided by four fifths 
of the total period between the age of fifteen and the beginning of the invalidity.

It is in accordance with these rules established by Danish legislation that the petitioners 
receive eighteen fortieths (18/40) and twenty-seven fortieths (27/40) respectively of a full 
invalidity pension on account of the fact that they have been resident in Denmark only for a 
period shorter than four fifths (4/5) of the period between the age of fifteen and the beginning 
of their invalidity. The respective amount of the Danish invalidity pension of both petitioners 
is thus based on the periods (of residence) completed by them in Denmark. This is in 
accordance with the basic principles of EU social security coordination in the field of 
invalidity benefits outlined above, most importantly the principle of accrual of periods as the 
basis of entitlement.

Admittedly, the fact that the Danish legislation treats periods of residence in Denmark 
differently than periods of residence abroad for the purposes of determining the amount of a 
Danish invalidity pension clearly constitutes differential treatment on the basis of residence. 
However, such a differential treatment cannot be regarded to be incompatible with the law of 
the European Union, particularly with Articles 21 and 45 TFEU and 4 of Regulation (EC) No 
883/2004. As set out above, the law of the European Union on the coordination of social 
security systems in the field of old-age and invalidity benefits is based precisely on this 
principle, namely that an entitlement is only acquired in respect of the periods actually 
completed in the respective Member State.

c. The supplement in accordance with § 27a of the Law on Active Social Policy (lov om 
aktiv socialpolitik)

According to the information at the disposal of the Commission, the supplement in 
accordance with § 27a of the Law on Active Social Policy (lov om aktiv socialpolitik) is 
granted to invalidity pensioners who only receive a fraction of a full invalidity pension. The 
supplement cannot be higher than the difference between a full invalidity pension and the 
fractional invalidity pension granted to the person concerned. Its amount is fixed at the level 
of the general social assistance benefit. It is clear that the objective of the supplement is thus 
to assure a minimum subsistence income to invalidity pensioners by complementing their 
fractional invalidity pension up to the amount of social assistance.

Therefore, the supplement in accordance with § 27a of the Law on Active Social Policy (lov 
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om aktiv socialpolitik) seems to have the characteristics of a special non-contributory cash 
benefit as described in Article 70(2)(a)(i) and (b) of Regulation (EC) No 883/2004. Those 
benefits have characteristics both of a social security benefit (which fall within the scope of 
application of Regulation (EC) No 883/2004) and of social assistance (which is excluded from 
the scope of application of Regulation (EC) No 883/2004 by its Article 3(5)(a)). However, 
given that it is not listed in Annex X to Regulation (EC) No 883/2004, it cannot be regarded 
as a special non-contributory cash benefit within the meaning of that Regulation (see Article 
70(2)(c) of Regulation (EC) No 883/2004.

On the other hand, the supplement in accordance with § 27a of the Law on Active Social 
Policy (lov om aktiv socialpolitik) could also be regarded as a supplement up to a "minimum 
benefit" within the meaning of Article 58 of Regulation (EC) No 883/2004 (before 1 May 
2010: Article 50 of Regulation (EEC) No 1408/71), the minimum benefit corresponding to the 
level of the general social assistance benefit.

The Commission will further investigate the precise classification of the supplement in 
accordance with § 27a of the Law on Active Social Policy (lov om aktiv socialpolitik) and 
contact the Danish authorities in this regard.

However, it has to be emphasised that the law of the European Union does not oblige the 
Member States to provide for a certain level of benefit. In accordance with the principle set 
out above, the Member States are largely free to determine the level of benefit paid under 
their social security legislation. Therefore, in any case, the petitioners' contention that the law 
of the European Union entitles them to a supplement in accordance with § 27a of the Law on 
Active Social Policy (lov om aktiv socialpolitik) which has to be calculated in a certain way, 
namely so that it supplements their fractional pension up to a full one, cannot be followed. 
The classification of the supplement into the categories of benefits established by Regulation 
(EC) No 883/2004 is immaterial in this respect.

d. The "minimum benefit" supplement according to Article 58 of Regulation (EC) No 
883/2004

Concerning the petitioners' assertion that they are entitled to a full invalidity pension on the 
basis of Article 58 of Regulation (EC) No 883/2004 (before 1 May 2010: Article 50 of 
Regulation (EEC) No 1408/71), the Commission would like to point out that it is clear from 
the wording of that provision that the notion of "minimum benefit" is to be determined by 
reference to the national legislation of the Member State of residence. There is no common 
definition of the notion of "minimum benefit" at the European Union level which would apply 
in all Member States. Article 50 of Regulation (EEC) No 1408/71 therefore applies "… only 
in cases in which provision is made in the legislation of the Member State in whose territory 
the worker resides for a minimum pension".1 The law of the European Union itself does not 
oblige the Member States to provide for such "minimum benefits" in their legislation. In any 
case, such a "minimum benefit" within the meaning of Article 58 of Regulation (EC) No 
883/2004 (before 1 May 2010: Article 50 of Regulation (EEC) No 1408/71) "exists only 
                                               
1 Case 64/77 Mario Torri v Office national des pensions pour travailleurs salaries, 
[1977] ECR 2299, para. 13; see also Case 22/81, Regina v Social Security Commissioner, ex 
parte Norman Ivor Browning [1981] ECR 3357, para. 10.
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where the legislation of the State of residence includes a specific guarantee the object of 
which is to ensure for the recipients of social security benefits a minimum income which is in 
excess of the amount of benefit which they may claim solely on the basis of their periods of 
insurance and their contributions".1

A "minimum benefit" within the meaning of Article 58 of Regulation (EC) No 883/2004 
(before 1 May 2010: Article 50 of Regulation (EEC) No 1408/71) therefore only exists in 
cases in which a minimum subsistence income is guaranteed by the national legislation. As set 
out above, in the context of invalidity pensions, § 27a of the Law on Active Social Policy 
provides for a benefit which supplements a fractional invalidity pension up to the level of 
social assistance fixed by Danish legislation. It follows from the very existence of this 
provision that a full invalidity pension cannot be considered to constitute a minimum 
subsistence income and thus a "minimum benefit" within the meaning of Article 58 of 
Regulation (EC) No 883/2004 (before 1 May 2010: Article 50 of Regulation (EEC) No 
1408/71). Consequently, the petitioners' contention that the latter provision entitles them to 
receive a supplement corresponding to the difference between a full invalidity pension and 
their fractional invalidity pension cannot be upheld.

e. Taxation of the Danish and Polish invalidity pensions by Denmark

Direct taxation is not harmonised at EU level and remains largely within the Member States' 
competence. With respect to pension taxation, the Member States are free to decide what to 
tax and at which rate, to the extent that they do not introduce legislation which discriminates, 
directly or indirectly, against non nationals or non residents. As a consequence of this, the 
Commission may not interfere with the Danish taxation of pension income, unless a 
discriminatory tax treatment is found. In the information provided, the Commission sees no 
indication of discriminatory tax treatment against the petitioner and, therefore, would not have 
any basis to initiate any action vis-à-vis Denmark in this case.

In addition, the Commission notes that it is in line with common international practice to tax 
foreign income (such as the Polish pension) on a gross basis rather than on a net amount, and 
then allow the tax paid abroad (the Polish tax) to be deducted from the final payable tax, as a 
method to avoid that the income is taxed twice (in Denmark and in Poland). It is also inherent 
to a progressive taxation system that the tax applicable to a certain taxpayer is recalculated if 
it is found out that the taxpayer's income has risen. Thus, it appears that Denmark has not 
deviated from common tax practice in this respect.

f. Non-recognition of periods completed in Germany for the purposes of the accrual of 
pension rights in Denmark

Under the rules on the determination of the applicable legislation laid down by Title II of 
Regulation (EC) No 883/2004, more particularly its Article 11(3)(a) (before 1 May 2010: 
Article 13(2)(a) of Regulation (EEC) No 1408/71), the petitioner was subject to German 
social security legislation while she was employed in Germany. She consequently completed 
periods of old-age and invalidity insurance counting towards the accrual of respective 
                                               
1 Case 22/81, Regina v Social Security Commissioner, ex parte Norman Ivor Browning
[1981] ECR 3357, para. 15.
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pensions in Germany during her employment there. As the petitioner therefore was not 
subject to Danish social security legislation when she was employed in Germany, it cannot be 
considered to be contrary to the law of the European Union that the corresponding periods are 
not recognised by the Danish authorities to count towards the accrual of pension rights in 
Denmark.

The Commission would like to add that, furthermore, the law of the European Union in the 
field of social security specifically provides that it should not lead to a situation in which a 
person receives several benefits of the same kind for one and the same period of insurance 
(Article 10 of Regulation (EC) No 883/2004, before 1 May 2010 Article 12 of Regulation 
(EEC) No 1408/71). Precisely this would however be the case if the petitioner's assertion 
were to be accepted that her period of employment in Germany not only counts towards the 
accrual of pension rights in Germany, but also in Denmark.

Independent of these rules established by the law of the European Union and in accordance 
with the fact set out above that the Member States remain free to determine the details of their 
social security systems, the Member States can of course unilaterally recognise periods 
completed in another Member State as counting towards the accrual of a right t a benefit. 
However, such a unilateral recognition – as apparently in the case of Denmark in respect of 
certain periods completed abroad in the public Danish interest – is outside of the scope of
application of the law of the European Union and is therefore a question of national law. The 
petitioner's submissions in this respect therefore cannot be appraised under the law of the 
European Union.
Conclusion

Given the clear concept of coordination in the field of old-age and invalidity pensions laid 
down by the law of the European Union, the petitioners' assertion that they are, by virtue of 
the law of the European Union, entitled to receive a full invalidity pension cannot be upheld. 
The tax treatment given to the petitioner's income in Denmark appears to be in line with 
common international tax practice and, even if this was not the case, the Commission is not 
entitled to interfere in the Danish direct taxation of pensions, to the extent that direct taxes are 
not harmonised at EU level and no discrimination has been found. Also, the non-recognition 
of periods of employment completed abroad for the purposes of the accrual of a pension 
entitlement by the Danish authorities is in line with the law of the European Union. At this 
moment, the Commission therefore does not see any element in the petitions which would 
suggest that the law of the European Union is not being respected.

In order to bring about legal certainty in this respect, the Commission will further investigate 
the precise classification of the supplement in accordance with § 27a of the Law on Active 
Social Policy (lov om aktiv socialpolitik) and the legal implications of this classification. 
However, at this moment, it does not appear that the outcome of this investigation would have 
any incidence on the petitioners' cases.


