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Subject: Petition 0298/2005 by Ole Vielemeyer (German), on immigration issues for 
EU citizens who wish to obtain visas in the USA

1. Summary of petition

The Petitioner who is a German physician who got his specialisation degree in the USA is 
complaining about the US immigration rules, since after his studies instead of Germany, he 
settled in France, so if he would like to go back to the US he is not fulfilling the 2 years home 
residency requirements for the J-1 non-immigrant visa. He requests the EU to negotiate the 
USA to view all member states as one entity as far as residency permits, because the current 
situation is not in accordance with the philosophy of the EU.

2. Admissibility

Declared admissible on 16 August 2005. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 6 May 2011.

The petitioner, a German national, used to work in the U.S. on a so-called "exchange visitor 
visa" (J-1 visa), under which he was required to return to his home country for at least two 
years before being allowed to re-enter the U.S. on a "long-term visa". The country where he 
had to fulfil the two-year residence requirement, i.e. the country which was his country of 
nationality and legal permanent residence at the time he received his J-1 visa, was Germany. 
After having spent some time in France, the petitioner, referring to the freedom of movement 
in the EU enjoyed by EU citizens, claimed that the time spent in France should also be taken 
into account for the purposes of the "two-year foreign residence requirement".

The U.S. holds the sovereign right to decide the conditions under which foreign nationals may 
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enter and reside in its territory.

Section 212(e) of the U.S. Immigration and Nationality Act requires that certain "J" exchange 
visitors who participate in programs which were financed in whole or in part, directly or 
indirectly, by an agency of the U.S. Government or by the exchange visitor's government, or 
who are nationals or residents of a country which has been designated by the Department of 
State Bureau of Educational and Cultural Affairs as requiring the skills of the exchange visitor
(in 2009, out of the 27 EU Member States, only Bulgaria was on that list), or who came to the 
U.S. in order to receive graduate medical education or training, must return to their country of 
nationality or last residence after completing their program in the U.S. and reside there 
physically for two years (the so-called "two-year foreign residence requirement") before they 
may become eligible to apply for an immigrant visa or any category of temporary worker non-
immigrant visa.

Under specific conditions, waivers of the "two-year foreign residence requirement" may be 
granted. Waivers may be obtained on the basis of (a) an interested U.S. government agency 
(or State agency in the case of a foreign medical graduate) asserting that the individual’s 
departure from the U.S. would impose exceptional hardship on the individual’s spouse or 
child (provided the spouse or child is a U.S. citizen or lawful resident of the U.S.) or (b) 
persecution of the individual based on race, religion or political opinion. Furthermore, for 
foreign medical graduates, a waiver may be obtained if it is in the public interest. Finally, 
except for foreign medical graduates, a waiver is possible based on “no objection” from the 
foreign government.
According to the information at the Commission's disposal, it appears that, for the purposes of 
the "two-year foreign residence requirement", the U.S. interprets the notion of "home 
country" strictly, to the effect that only time spent in the country of nationality or last 
residence could be taken into account, to the exclusion of time spent in another EU Member 
State by an EU citizen exercising his right to free movement.

As requested by the petitioner, the Commission intends to raise the issue with the U.S. 
authorities through the appropriate channels in the context of the dialogue with the US on 
migration issues to obtain clarification on how the U.S. law is being implemented. The 
Commission apologises for this long overdue response and will keep the Committee informed 
of the results of its contacts with the U.S. authorities.


