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Subject: Petition 0893/2008 by Serhiy Solomko (Ukrainian), on the non-execution of a 
Spanish court ruling and an alleged infringement of the Schengen rules by 
the French border police

1. Summary of petition

The petitioner, who is legally resident in Spain where he works as a traffic warden, has two 
different complaints. First of all, he seeks the assistance of the European Parliament in a 
matter regarding the execution of court ruling which recognised his entitlement to overtime 
pay. The petitioner has appealed unsuccessfully about its non-execution to the European 
Court of Human Rights, OLAF, INTERPOL, EUROJUST and UNODC in Vienna and 
Moscow. The second issue raised in the petition is the detention of the petitioner by the 
French border police, when he attempted to travel to France lawfully and in possession of his 
Spanish ID card (tarjeta de residencia permanente). The petitioner, who has no criminal 
record in either Spain or Ukraine, considers that the conduct of the French police authorities 
contravenes the current Schengen rules, and he therefore asks the European Parliament to 
investigate the matter.

2. Admissibility

Declared admissible on 13 November 2008. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 1st September 2009.

The petitioner, a Ukrainian citizen residing in Spain, complains that when travelling from Irun 
(Spain) to Hendaye (France) without his passport, but in possession of his residence permit 
issued by Spain, he was arrested and searched by French police upon arrival in Hendaye. The 
petitioner claims that this police check was illegal and violated his human dignity.
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The Commission's comments on the petition
In accordance with Council Regulation (EC) No 539/20011, nationals of Ukraine require a 
visa to cross the external borders of the European Union. 

In accordance with Article 21 of the Schengen Convention2, third country nationals “who 
hold a valid residence permit issued by one of the [Schengen Member States] may, on the 
basis of that permit and a valid travel document, move freely for up to three months within the 
territories of the other [Schengen Member States]” (emphasis added).

A residence permit issued by a Schengen Member State is thus recognised as equivalent to a 
Schengen short-stay visa. However, a third-country national nevertheless needs to hold a valid 
travel document (i.e. passport) when entering the territory of another Schengen Member State.
A residence permit does not constitute a travel document.

In accordance with the Schengen Borders Code3, internal borders may be crossed at any point 
without a border check on persons, irrespective of their nationality, being carried out. 
However, the abolition of border control at internal borders shall not affect the exercise of 
police powers by the competent authorities of the Member States under national law, insofar 
as the exercise of those powers does not have an effect equivalent to border checks. In 
particular, Member States may carry out spot-checks based on general police information and 
experience regarding possible threats to public security and aim, in particular, to combat 
cross-border crime.

Moreover, the abolition of border control at internal borders is without prejudice to the 
possibility for a Member State to provide by law for an obligation to hold or carry papers and 
documents. French legislation provides this obligation under Article L.611-1 of the Code on 
the entry and stay of the foreigners and on the asylum right (Code de l'entrée et du séjour des 
étrangers et du droit d'asile, CESEDA), which stipulates that exclusive of or following an 
identity check, persons with a foreign nationality should be able to present papers or 
documents with which they are authorised to travel or stay in the French territory at the 
request of officials from the judiciary police and under the supervision of the latter, agents 
and deputy agents from the judiciary police.

Conclusion

Accordingly, the check carried out by French police on the petitioner is not contrary to the 
Schengen acquis.

                                               
1 Council Regulation (EC) No 539/2001 of 15 March 2001 listing the third countries whose nationals must be in 
possession of visas when crossing the external borders and those whose nationals are exempt from that 
requirement, OJ L 81/1, 21.3.2001.
2 Convention implementing the Schengen Agreement of 14 June 1985 between the Governments of the States of 
the Benelux Economic Union, the Federal Republic of Germany and the French Republic on the gradual 
abolition of checks at their common borders, Official Journal of the European Communities, 22.9.2000.
3 Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006 establishing a 
Community Code on the rules governing the movement of persons across borders (Schengen Borders Code), OJ 
L 105/1, 13.4.2006.
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The Commission is however not able to assess whether the police acted in a proportionate 
manner. If the petitioner considers that the police acted disproportionally he may wish to 
address the French ombudsman (Mediateur de la République) in this regard.’

4. Commission reply (REV), received on the 6th of May 2011.

The petition submitted in 2008 concerned two separate issues : 

- the non-execution of a court ruling on the payment of overtime, which was declared 
inadmissible by the Petitions Committee, and 
- the alleged infringement of the Schengen rules by the French border police, which was 
declared admissible by the Petitions Committee and on which the Commission was asked for 
information.

In 2009 the Commission transmitted a communication to the Petitions Committee on the 
second aspect of the petition.

Since then the Petitions Committee received further submissions from the petitioner in which 
he repeats his complaints about the first element of the petition and complains that the 
Spanish police accessed his apartment in Spain on several occasions, without giving further 
details. 

Since the new submissions from the petitioner do not pertain to the part of the petition that 
was declared admissible and on which the Commission was asked for information by the 
Petitions Committee, the Commission sees no ground to modify its assessment communicated 
to the Petitions Committee in 2009.


