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Subject: Petition 0074/2010 by Mr. Jean Pirotte (Belgian), on behalf of FISP-IFOD 
(Fédération inter catégorielle des services publics), on alleged breaches of the EC 
Directive 2003/88 concerning certain aspects of the organisation of working time
by Belgium

1. Summary of petition

The petitioner requests the European Parliament to have the Commission take urgent 
measures against Belgium for not enforcing EC Directive 2003/88 concerning certain aspects 
of the organisation of the working time in the case of fire-fighters. According to the petitioner, 
the fire-fighters are on call 168 hours per week. During these hours they are at the disposal of 
the employer without being paid unless they are requested to intervene. The petitioner 
underlines that several persons submitted individual complaints before the Belgian courts, but 
he denounces the lack of enforcement of the Directive itself by the authorities.

2. Admissibility

Declared admissible on 27 April 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 May 2011.

The petitioner maintains that contrary to the Working Time Directive (Directive 2003/88/EC, 
formerly Directive 93/104/EC), it is allowed for the voluntary fire-fighters in Belgium to 
accumulate 168 hours of on-call time during one week in each month. 

At the meeting of the Petitions Committee of 1 December 2010 the Commission explained
that the factual background was not clear in this case and that it was difficult to establish to 
what extent EU law applies. Subsequently, the petitioner provided some further information 
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and submitted to the Petitions Committee a judgment of the Civil Tribunal of First Instance in 
Dinant (Belgium) of 13 January 2011 in proceedings between certain voluntary fire-fighters 
and the town of Couvin. The Court ruled that the voluntary fire-fighters should be considered 
as working for the urban authorities of Couvin and that their on-call time at home should be 
considered and paid as working time.

The national court referred to Directive 93/104/EC (now Directive 2003/88/EC) both in 
deciding whether the volunteer fire-fighters were employed according to national law, and 
also in deciding whether the nature of their on-call time should be considered as working 
time.   

It stems from the judgment that the voluntary fire-fighters were on-call at home. The 
information on the extent of their on-call time is not provided but the court in any case held 
that they were at the employer's disposal, which was sufficient under national definition of 
working time in Article 8.1 of Law of 14 December 2000 to classify the whole of the on-call 
period as working time. In addition, despite the exclusion of the voluntary fire-fighters from 
the definition of a worker under national law, the court ruled that in any case they should be 
regarded as workers under prevailing EU law.  

The Commission's comments

Preliminary observations

First of all, it should be pointed out that the judgment of the national court dated 13 January 
2011 is primarily concerned with how Belgian law should be interpreted and applied. This is a 
matter for the national authorities, in which the Commission has no role to play. It should be 
noted, moreover, that the defendant apparently intended to appeal against the decision. 

The Commission has no intention at this stage to comment on the judgment of the national 
court due to the possible appeal by the defending party. Instead, the Commission would like 
to reiterate the principles stemming from Directive 2003/88/EC of the European Parliament 
and of the Council of 4 November 2003 concerning certain aspects of the organisation of 
working time1, as interpreted by the Court of Justice.   

Application of the Directive to the voluntary fire-fighters

The Commission wishes to recall that according to the case-law of the Court of Justice the 
normal activities of the armed forces, emergency services, or civil protection services -
including, for example, fighting a fire or providing emergency medical services to victims of 
accidents – fall within the scope of the Directive. This applies even where the service 
concerned 'must deal with events which, by definition, are unforeseeable', since 'the activities 
which it entails in normal conditions… are nonetheless capable of being organised in 
advance, including…. the working hours of its staff and the prevention of risks to safety and 
health.' 2

According to the Court, it is only in exceptional situations that such specific public service 
                                               
1 OJ L 299, 18.11.2003, p. 9.
2Judgment in case C-52/04 Feuerwehr Hamburg, para 52. 
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activities can be excluded from application of the normal rules laid down in the Directive. The 
exclusion must be understood as referring only to 'exceptional events, in which the proper 
implementation of measures designed to protect the population in situations in which the 
community at large is at serious risk requires the personnel dealing with a situation of that 
kind to give absolute priority to the objective of those measures in order that it may be 
achieved. That must be so in the case of natural or technological disasters, attacks, serious 
accidents or similar events, the gravity and scale of which require the adoption of measures 
indispensable for the protection of the life, health and safety of the community at large, 
measures the proper implementation of which would be jeopardised if all the rules laid down 
in [the Framework Health and Safety and Working Time Directives] were to be observed.'1

The operative provisions of the Working Time Directive refer to a 'worker' (often, to 'any 
worker' or 'every worker'). This concept is not defined in the Directive itself. 

In Article 3 of the Framework Health and Safety Directive (89/391/EEC), which defines the 
material scope of the Directive, a worker is defined as:

"any person employed by an employer, including trainees and apprentices but excluding
domestic servants",

while an employer is defined as:

"any natural or legal person who has an employment relationship with the worker and has
responsibility for the undertaking and/or establishment".

However, in its ruling in Isère2, the Court doubted that this concept of ‘worker’ in the 
Framework Health and Safety Directive would necessarily apply to the Working Time 
Directive, commenting that the Directive made no specific reference to it. 

The Court also noted that the Directive did not refer either to definitions of ‘worker’ derived 
from national law and practice, concluding that it applied an autonomous EU definition:   

‘The consequence of that fact is that, for the purposes of applying Directive 2003/88, that 
concept [of ‘worker’] may not be interpreted differently according to the law of Member 
States but has an autonomous meaning specific to European Union law. The concept must be 
defined in accordance with objective criteria which distinguish the employment relationship 
by reference to the rights and duties of the persons concerned. The essential feature of an 
employment relationship, however, is that for a certain period of time a person performs 
services for and under the direction of another person in return for which he receives 
remuneration …3.

It is for the national court to apply that concept of a ‘worker’ in any classification, and the 
national court must base that classification on objective criteria and make an overall 

                                               
1Feuerwehr Hamburg, paras 53-54.
2 Isère, Case C-428/09, para 27. 
3 The Court referred by way of analogy here to its comments in Case 66/85 Lawrie-Blum
[1986] ECR 2121, at paragraphs 16 and 17, (regarding Article 39 EC) and also in Case 
C-138/02 Collins [2004] ECR I-2703, paragraph 26.
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assessment of all the circumstances of the case brought before it, having regard both to the 
nature of the activities concerned and the relationship of the parties involved. … ’1

In Isère, the Court held that casual seasonal staff at holiday and leisure centres, who worked 
on fixed-term contracts not exceeding 80 days, were clearly ‘workers’ covered by the 
Directive. It did not matter that under national law, their employment contracts were excluded 
from application of certain provisions of the Labour Code: ‘ … it must be recalled that the 
Court has held that the sui generis legal nature of the employment relationship under national 
law cannot have any consequence in regard to whether or not the person is a worker for the 
purposes of European Union law.’ 2

The concept of 'working time' 

Article 2(1) of the Directive defines 'working time' as "any period during which the worker is 
working, at the employer's disposal and carrying out his activities or duties, in accordance 
with national laws and/or practice".

The Court stated that the characteristic features of the concept of ‘working time’ require two 
conditions: the employee is required to be physically present at the place determined by the 
employer and to be available to the employer in order to be able to provide the appropriate 
services immediately in case of need3. 

Apparently, under Belgian Law of 14 December 2000 concerning certain aspects of the 
organisation of working time in the public sector, as interpreted by the national court of first 
instance in the judgment submitted by the petitioner, the concept of working time depends 
only on the second criteria, namely the availability to the employer. Hence, it appears that 
Belgian law is more generous than the Directive itself. Such an approach is in line with the 
Directive as the latter provides for the minimum requirements. 

In addition, in the SIMAP4 case, the Court of Justice held in a reference from a Spanish court 
that 'on-call time' where doctors were required to remain present at the workplace must be 
regarded in its entirety as working time within the meaning of the Working Time Directive. 
Conversely, the Court held that on-call time where the doctors were obliged to remain 
contactable, but were not obliged to be present at the workplace, need not be considered as 
working time, save for those periods which were actually spent in providing medical services 
following a call. In Jaeger5, the Court confirmed that on-call periods during which workers 
had to remain at the workplace, but could rest if not called upon, must also be fully considered 
as working time and could not be counted as rest periods. 

It should be noted that the Court’s decisions refer not only to on-call time requiring presence 
at the workplace but also, more widely, to on-call time which requires presence at any other 

                                               
1 Isère, paras 28 – 29.
2 The Court referred here to Case C-116/06 Kiiski [2007] ECR I-7643, para 26, and the case-
law cited there.
3 See Judgment of 01/12/2005, Dellas and others, para 48 and the case-law cited therein.
4 Case C-303/98.
5Jaeger, Case C-151/02, judgment dated 9th September 2003, paras 60 and 61. 
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place determined by the employer.1

It is important to note the following observations made by the Court in para 65 of the 
judgment in the Jaeger case: "It should be added that, as the Court already held at paragraph 
50 of the judgment in Simap, in contrast to a doctor on stand-by, where the doctor is required 
to be permanently accessible but not present in the health centre, a doctor who is required to 
keep himself available to his employer at the place determined by him for the whole duration 
of periods of on-call duty is subject to appreciably greater constraints since he has to remain 
apart from his family and social environment and has less freedom to manage the time during 
which his professional services are not required. 

It becomes relevant, under the Court's rulings, where the workers are expected to be during 
periods of availability for work. Periods of availability during which the worker must be 
contactable to work if needed, but can choose to be at home or at another place of the 
worker's choosing (even if that place must still be close enough to the workplace for quick 
availability if needed) do not have to be considered entirely as working time. In such a 
situation, it is only the time 'linked to the actual provision of services' – which should be 
counted as working time. In such a situation, it seems that para 50 of SIMAP should apply, 
since a worker can 'manage his time with fewer constraints and pursue his own interests' until 
called upon to intervene. The petition refers to 168 hours of on-call time at home or at another 
place of the worker's choosing. The Commission services do not yet have any information on 
the quantity of time spent at the workplace or actually providing services (the time which, 
according to the Directive, is to be counted as working time).

Conclusions

Fire-fighters employed by public authorities fall within the scope of the Directive. According 
to the Court of Justice's ruling in Isère, it is a matter for the national courts to decide whether 
a voluntary fire-fighter, as in the present case, is employed by the public authority. In making 
this decision, the national court must apply the autonomous concept of "worker" according to 
EU law, as set out by the Isère ruling, in the light of all the circumstances of the case.

According to Directive 2003/88/EC, all on-call time when the worker is required to remain at 
the workplace must be considered as working time. However, on-call time at home, or where 
the worker is free to remain at a place of his own choosing (even if he must be able to reach 
the workplace quickly), is not considered as working time. It appears from the national court's 
judgment that the petition relates primarily or wholly to on-call time of this latter type.   

The material sent by the petitioner indicates that under Belgian Law of 14 December 2000 
concerning certain aspects of the organisation of working time in the public sector, as 
interpreted by the national court of first instance in the judgment submitted by the petitioner, 
the concept of working time depends only on one criterion, namely the availability to the 
employer, and does not require the physical presence at the place determined by the employer. 
Hence, in this regard, the ruling of the national court falls within the scope of national law, 
which goes beyond the minimum requirements under EU law, as interpreted by the Court of 
Justice.

                                               
1See for example Jaeger, paras 63, 65, 69.


