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NOTICE TO MEMBERS

Subject: Petition 1225/2010 by Dariusz Pachala (Polish), on the impounding of a 
Polish-registered car at the Danish-German border

Petition 1349/2010 by Ryszard Antoni Bielawa (Polish), on the confiscation 
by the Danish authorities of his Polish-registered car and related obstacles to 
the free movement of labour

Petition 1444/2010 by by Jacek Naguszewski (Polish), on the impounding by 
the Danish tax and police authorities of a Polish-registered car and associated 
neglect of the duty to protect a sick baby

1. Summary of petition 1225/2010

The petitioner, who had had a number of temporary employment contracts in Denmark since 
2007, was stopped by the Danish police in April 2010 when crossing the Danish-German 
border in his Polish-registered car.  On the ground that the petitioner was permanently 
resident in Denmark, the police impounded his car. The petitioner protests against the Danish 
police's methods and, in this connection, makes reference to Council Directive 83/182/EEC 
on tax exemptions within the Community for certain means of transport temporarily imported 
into one Member State from another and to the Court's judgment in Case C-144/08, 
Commission v Finland, in connection with 'Failure of a Member State to fulfil obligations -
Directive 83/182/EEC - Tax exemptions - Temporary import of vehicles - Normal residence'.  
The petitioner points out that many foreign nationals, in particular Poles, are subject to 
unacceptable conduct on the part of the Danish police and tax authorities in connection with 
the temporary use of foreign-registered motor vehicles, and he therefore asks Parliament to 
take up the matter.

Summary of petition 1349/2010
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The petitioner, who is now resident in Denmark but has his principal place of residence in 
Poland, complains about the Danish authorities’ confiscation of his Polish-registered car, 
which he uses for his annual family visit to Poland, and their wrongful criminal charges. He 
also protests about the tax authorities’ demand for an exorbitant registration fee and a fine, 
and considers that he acted in accordance with the EU's relevant legislation on the registration 
and taxation of motor vehicles. In this connection he refers to the Court of Justice’s judgment 
in joined cases C-151/04 and C-152/04, criminal proceedings against Claude Nadin, Nadin-
Lux SA and Jean-Pascal Durré (references for preliminary rulings from the Neufchateau 
Tribunal de Police), which related to the use of motor vehicles registered in another Member 
State, and to the Court of Justice’s judgment in case C-156/04, Commission v. The Hellenic 
Republic, in which it found that ‘The Commission considers that those penalties [i.e. 
confiscation], in conjunction with the Greek administrative authorities’ practice as regards the 
determination of the place of normal residence and the failure to take into account the possible 
good faith of the person concerned, are disproportionate’. The petitioner therefore calls on the 
European Parliament to intervene.

Summary of petition 1444/2010

The petitioner complains about his treatment by the Danish tax and police authorities on 11 
November 2010 when they stopped him and impounded his mother's Polish-registered car in 
which he was taking his baby, who was suffering from cancer, to a chemotherapy 
appointment. In spite of the petitioner’s protests, he, his wife and the sick child were ordered 
out of the car and left in the cold without any kind of help. The petitioner states that he is 
temporarily resident in Denmark, exercising his rights under Directive 2004/38/EC of the 
European Parliament and of the Council on the right of citizens of the Union and their family 
members to move and reside freely within the territory of the Member States. He also states 
that, owing to his modest income, he has been unable to buy a car, and since his son's doctors 
had forbidden him to expose the baby to the risk of infection on public transport, he had 
accepted his mother's offer to let him use her car. His mother brought the car to Denmark on 
17 October 2010. The petitioner considers that the Danish authorities’ conduct conflicts with 
the principles of Council Directive 83/182/EEC on tax exemptions within the Community for 
certain means of transport temporarily imported into one Member State from another, and that 
the Council has neglected its duties under Article 9(3) of the Directive, which states that 
before a period of three years has elapsed, the Council, on the basis of a report by the 
Commission, will re-examine the derogation covered by this paragraph and, if necessary, will 
adopt measures, on a proposal from the Commission based on Article 99 of the Treaty, to 
ensure the abolition of the derogation. The petitioner, who is shocked that the Danish 
authorities regard collecting a fine and impounding an old car as more important than the 
welfare of a dangerously ill child, calls on the European Parliament to take the matter up.

2. Admissibility

Petition 1225/2010 declared admissible on 18 January 2011, petition 1349/2010 declared 
admissible on 9 February 2011, petition 1444/2010 declared admissible on 28 February 2011. 
Information requested from Commission under Rule 202(6).

3. Commission reply, received on 6 May 2011.

The three petitioners have submitted similar complaints to the Commission regarding the 
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Danish car registration tax and the Danish authorities' seizure of cars registered in other 
Member States.

Exemption from registration tax under Directive 83/182

There is no harmonization at EU level in the field of passenger car taxes. Very few pieces of 
EU legislation restrict the rights of Member States to apply such taxes, and Member States 
therefore have wide discretion in these matters. However, Council Directive 83/1821 provides 
for a resident in one Member State to use temporarily his car in a Member State other than the 
Member State in which he is resident. Such temporary use in one Member State should not 
have any tax consequences, provided that the person using the car has "his normal residence" 
in another Member State. The three petitioners consider that the tax exemption granted under 
Directive 83/182 would apply to the circumstances in their cases.

- The concept of normal residence 

For the purposes of determining the place of normal residence, Article 7 of Directive 83/182
states that both the person's occupational and personal ties to a given place, as well as the 
duration of those ties, must be taken into consideration. Where those ties are not concentrated 
in a single Member State, the Directive gives primacy to personal ties over occupational ties,
provided that the person returns to the place of his personal ties regularly. 

In the first place, it is for the competent administrative authorities of the Member States to 
assess and weigh all the relevant facts which characterise each case, in the light of the criteria 
devolving from EU case-law. Further, the national courts must undertake an overall 
assessment of the data relating to the personal and occupational ties of the person having 
regard to all the evidence submitted to it (see case C-262/99, Louloudakis, point 57).

- Permanent centre of interests

The normal residence must be regarded as the place where a person has established his 
permanent centre of interests (see case C-262/99, Louloudakis, paragraph 51). The criterion of 
permanence refers to the condition that the person must be habitually resident in the place 
concerned for at least 185 days in each calendar year according to the first subparagraph of 
Article 7(1) of Directive 83/182.

In circumstances where a person stays in another Member State for a long period (for example 
from 2007 to 2010 which is the period of time in question in two of the petitions, and from 
2008 to 2010 in the third), the temporal criterion of 185 days in each calendar year would be 
fulfilled, and only the qualitative criterion, that is, the question of personal and occupational 
ties, requires more detailed examination. Both kinds of ties must therefore be considered 
cumulatively. It is not necessary in that regard for a person to bring together all his personal 
and occupational ties in one particular place. According to Article 7(1), the person must live 
in the place in question only "because of personal and occupational ties", which does not 
preclude him from also having such ties in other places in other Member States.
                                               
1 Council Directive 83/182/EC on tax exemptions within the Community for certain means of transport temporarily imported 

into one Member State from another. OJ L 105, 23.4.1983, p. 59.
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In case C-262/99, Louloudakis, the Court listed, by way of examples, a number of factors 
which may provide information as to an individual’s permanent centre of interests. They 
include "the actual presence of the person concerned and of the members of his family, 
availability of accommodation, the place where the children actually attend school, the place 
where business is conducted, the place where property interests are situated, that of 
administrative links to public authorities and social services, inasmuch as those factors 
express the intention of that person to confer a certain stability on the place of connection, by 
reason of the continuity arising from a way of life and the development of normal social and 
occupational relationships".

Accordingly, the focal point of the occupational ties of a person lies, during the period where 
he works abroad, not in his home country of origin, but in the host state. The fact that a 
person's professional activity in a Member State has a definite duration does not as such 
exclude the possibility that the person, during that period, has his normal residence in that 
Member State (see, by analogy, case C-392/05, Georgios Alevizos, paragraph 56).

As regards the personal ties of a person, it is first and foremost his links with natural persons, 
that is, with specific individuals, which are decisive. If, during the period where he works
abroad, the person concerned lives together with his spouse and children in the host state, that 
is a strong indication that his personal ties have moved there. It is true that, in addition, he 
may also have personal ties in his home country with, for example, other members of his 
family. However, the focal point of his personal ties must as a rule be located in the place 
where the persons with whom he lives permanently in a common household are (thus, if a 
person, in circumstances such as those in the case of the three petitioners, lives in Denmark in 
a common household with his wife or wife and children, this would be a strong indication that 
his personal ties have moved there).

The Court has also recognised "the place where property interests are situated" as possible 
criteria for determining a person’s centre of interests. However, normally it would not be 
appropriate, in determining the focal point of the personal ties of the person concerned, to 
give primacy to such factor over his ties with specific individuals with whom he lives in a 
common household. 

- Transfer of the permanent centre of interests

Where the focal point for a person with regard to both his occupational ties and his personal 
ties, during the period where he works abroad, lies no longer in his home country, but rather 
in the host state, the consequences are that there is a transfer of his normal residence within 
the meaning of Directive 83/182, both on taking up his duties abroad and eventually on 
returning to his home country.

It should be noted that the ruling of the Court in case C-144/08, Commission v Finland (which 
concerned the determination of the place of normal residence in circumstances where a 
person's professional activity in a Member State has a definite duration), does not come into 
play where an overall assessment of occupational and personal ties locate the permanent 
centre of interest of the person concerned in a single Member State. Accordingly, the findings 
of the Court in case C-144/08 do not apply in circumstances, such as those in the case of the 
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three petitioners, where the normal residence has been transferred to the host state.

- Article 9(3) of Directive 83/182

Denmark applies a special arrangement provided for under Article 9(3) of Directive 83/182. 
Under this arrangement Denmark is authorised to regard any person from another Member 
State as having his place of normal residence in Denmark if he lives there for a year or 365 
days in any 24 month period. However, where a person is considered to have two residences, 
the place of normal residence of that person is situated where his spouse and children live. In 
similar cases Denmark is obliged to consult with the other Member State concerned to decide 
which of the two residences should be used for the purposes of taxation. 

Yet if, in circumstances such as those in the case of the three petitioners, a person's normal 
residence has been transferred to Denmark according to Article 7(1) of Directive 83/182, 
there should be no need for Denmark to apply the special arrangement provided for under 
Article 9(3).

The Commission would add that in 1998 it made a proposal for a Directive to consolidate and 
update the provisions of Directive 83/182 in light of the internal market taxation rules1. This 
proposal did no longer provide for the special arrangement for Denmark. The Council could, 
however, not reach an agreement on the Commission's proposal and the special arrangement 
provided for in Article 9(3) is therefore still in force. 

EU case law on tax exemption for company cars 

One of the petitioners (1349/2010) refers to the Court's judgment in the joined cases C-
151/04, Claude Nadin, and C-152/04, Jean-Pascal Durré, concerning tax exemption for 
company cars. In these cases the Court ruled that a firm's shareholders, directors and 
managers who work for the firm in one Member State but reside in another may use a car 
registered in the firm's name both for private and professional purposes within their country of 
residence, as long as their cars are used primarily outside their country of residence. 

However, in circumstances such as those in petition 1349/2010, the EU case law on tax 
exemption for company cars registered in another Member State would not apply, primarily 
because he does not use a company car, that is to say a car registered in his employer's name. 
Since the petitioner uses a private car registered in his own name, the only directive that may 
be relevant to his situation is Directive 83/182.

Requirement to pay car registration tax if the place of normal residence is transferred

The Court has held that it is in accordance with EU law for a Member State, when it 
determines that the normal residence of the individual concerned is within its territory, to 
require payment of a car registration tax, irrespective of whether a similar registration tax has 
already been paid in another Member State (see, to that effect, the judgment in case C-138/04, 

                                               
1 Proposal for a Council Directive governing the tax treatment of private motor vehicles moved permanently to another 

Member State in connection with a transfer of residence or used temporarily in a Member State other than that in which 
they are registered, COM(1998)30 final. OJ C 108, 7.4.1998, p. 75.
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Commission v Denmark, point 13).

Besides, it follows from the Court's case-law (cases C-387/01, Weigel, point 55, and C-
365/02, Lindfors, point 34) that while a registration tax might have a negative influence on the 
decision to exercise the right to free movement, the Treaty does not guarantee that a transfer 
of residence within the Union will be neutral with regard to taxation. Any disadvantage 
experienced by an individual as a result of such a transfer would only be contrary to the 
Treaty provisions if he would be at a disadvantage compared with those already subject to 
such a tax; e.g. the amount of the tax is higher for the migrant worker than for somebody who 
is already established in the Member State. 

The high registration tax rates and the determination of the taxable value

On the issue of the high registration tax rates charged on cars under the Danish legislation, the 
Commission refers to the Court's judgment in case C-383/01, De Danske Bilimportører, 
where the Court stated that these rates do not infringe EU law.

As regards the Danish legislation on the determination of the taxable value, please note that 
Denmark has adapted its legislation to comply with EU case law, and in particular the Court's 
judgment in case C-47/88, Commission v Denmark. Indeed, under Danish legislation the 
calculation of registration tax takes the car's actual depreciation into account, so that it does 
not exceed the amount of the residual tax incorporated in the value of similar domestic 
registered cars. 

Therefore it is not contrary to EU law that the high Danish registration tax on new cars entail 
that their value diminishes much more slowly on the Danish market than in countries where 
car tax is lower. Thus, in countries where cars are liable only to value-added tax, the residual
part of that tax in the value of a used car will be practically negligible after a few years, 
whereas that could not possibly be the case in Denmark.

Lending between private individuals

The circumstances of the case of petitioner 1444/2010 are on one essential point different 
from those in the case of the two other petitioners in that he did not use his own car, but a 
Polish-registered car borrowed from his father. 

It should be noted that in case C-580/10, G. Frank, which is pending before the Court, the 
Hoge Raad der Nederlanden has referred a question for preliminary ruling relating to a 
situation similar to the circumstances in the petitioner's case. Thus, the Court is to consider 
whether, in the light of Article 21 TFEU, EU law precludes a Member State from levying a 
tax on the first use on the road network in its territory of a car which is registered in another 
Member State, and which has been borrowed from a resident of that other Member State and 
driven for private purposes in the territory of the first Member State by a person who is a 
resident of that Member State but a national of that other Member State.  

The Court has not considered this issue before, and the Commission would therefore await the 
Court's ruling in the case before it takes a position as to whether the Danish tax legislation 
applicable to cars lent between private individuals might be contrary to EU law.
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The Danish practical procedures on the seizure of cars registered in another Member State

The Commission has requested Denmark to account for the situation in Denmark as regards 
the temporary seizure of cars registered in other Member States. Subsequently, Denmark 
acknowledged that it had to change its current practical procedures on such seizures in order 
to comply with EU law, and in particular the Court's judgment in case C-156/04, Commission 
of the European Communities v Hellenic Republic. Accordingly, Denmark has adopted 
provisions1 which make it clear that in actual situations, and before seizure takes place, the tax 
authorities must consider whether the objective of the measure, which is the collection of 
fines and charges, may be achieved using less drastic measures, including a demand for the 
provision of security.

Conclusion 

It is for the national courts to assess and weigh all the relevant facts which characterise the 
three cases in the light of the criteria devolving from EU case law, and thus decide whether 
their cars may be exempted from registration tax in Denmark under Directive 83/182. 

Nonetheless, after having analysed the circumstances in the three petitions, the Commission 
considers that the cases demonstrate no general administrative practice or domestic legislation 
with regard to the levy of car registration tax that does not conform to Directive 83/182. 

In case C-580/10, G. Frank, the Court is to consider the question whether Article 21 TFEU 
precludes Member States from levying registration tax in circumstances similar to those in 
case 1444/2010. Accordingly, the Commission finds it appropriate not to take a position on 
the matter before the Court has given its judgment in that case.

As regards the Danish practical procedures on the seizure of cars registered in other Member 
States, the Commission is satisfied that Denmark has changed its practical procedures in order 
to bring these procedures in line with EU law. Since the Danish legislation and practical 
procedures on seizures are now compatible with EU law, the Commission will not take further 
action in this specific area.

                                               
1  SKAT's Legal Guidance No 2011-1 that deals with the retention or seizure of goods pursuant to the Danish Customs Act. 

This Legal Guidance, which was published in January 2011, has the status of a circular, which means that the provisions 
contained therein are binding upon the Ministry of Taxation's personnel. 


