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NOTICE TO MEMBERS

Subject: Petition 1315/2010 by Kirsten Nielsen (Danish), on the construction of a wind 
farm on the Danish island of Lolland, and failure to comply with EU 
environmental legislation in this connection

1. Summary of petition

The petitioner protests about the planned construction of a wind farm near Kappel in the 
municipality of Lolland. She states that the project conflicts with the provisions of Council 
Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora, and 
in particular Article 6 (special areas of conservation) and Article 12 (strict protection systems) 
thereof. In this connection she notes that the locality in question is a habitat for a number of 
frogs and toads listed in Annex IV to the Directive, and that the sea area off Kappel features 
in the Natura 2000 list (H 260) as a habitat for the harbour porpoise (Phocoena phocoena). 
The petitioner therefore calls for this matter to be taken up by the EU institutions.

2. Admissibility

Declared admissible on 8 February 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 May 2011.

At EU level, nature protection is regulated by Directive 2009/174/EC1 (Birds Directive) and 
Directive 92/43/EEC2 (Habitats Directive). The objective of these directives is to ensure the 
good conservation status of habitats and species covered by the directives. In order to achieve 
this Member States have to designate sites as special protection areas for birds pursuant to 
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Directive 2009/147/EC and special areas of conservation for habitats and species covered by 
Directive 92/43/EEC. These sites form the Natura 2000 network.

Projects that can have a significant impact on a Natura 2000 site have to be subjected to an 
appropriate assessment before being authorised. The project can only be authorised if the 
assessment shows that the project will not affect the conservation objectives of the site. 
Projects can be authorised even if they have significant impacts on a Natura 2000 site if they 
are necessary to overriding public interest, no alternatives exist and measures to ensure the 
coherence of the Natura 2000 network are foreseen (Article 6 of Directive 92/43/EEC).

Article 12 of the Habitats Directive requires Member States to take the requisite measures to 
establish a system of strict protection for the animal species listed in Annex IV (a). Article 16 
allows for certain derogations from the provisions of Articles 12, 13, 14 and 15 (a) and (b).

More information on EU nature protection law and, in particular, about wind energy 
developments and nature protection can be found on the following links:
http://ec.europa.eu/environment/nature/index_en.htm
http://ec.europa.eu/environment/nature/natura2000/management/guidance_en.htm

The Commission has received a complaint on the same issue from the same person.

Having assessed the complaint and after having carried out a preliminary investigation, the 
Commission became aware that the same project has been appealed before the Danish Nature 
Board of Complaints (Naturklagenævnet). In order to verify the situation the Commission has 
contacted the Danish national authorities asking for information on the status of ongoing national 
review proceedings.

In general, the Commission is of the opinion that it should not substitute for a national judge 
who has to guarantee the correct application of EU law. The Commission notes that the 
principle of this position has been accepted by the European Parliament since the following 
has been expressed in point K of the European Parliament Resolution of 6 July 2010 :

"whereas citizens should, in particular, be made aware that – as recognised by the European 
Ombudsman in the decision of December 2009 closing the inquiry into complaint 
822/2009/BU against the Commission – national court proceedings are part of the process of 
implementing European legislation in the Member States, and that the Committee on Petitions 
cannot deal with issues subject to national court proceedings or review the outcome of such 
proceedings".

The Court has confirmed on a number of occasions (e.g. paragraph 48 of the judgement in the 
case C-555/07 of 19.01.2010) that the national courts are equally placed to interpret and apply 
national legislation in the light of the EU law:

"It follows that, in applying national law, the national court called on to interpret it is 
required to do so, as far as possible, in the light of the wording and the purpose of the 
directive in question, in order to achieve the result pursued by the directive and thereby 
comply with the third paragraph of Article 288 TFEU (see, to that effect, von Colson and 
Kamann, paragraph 26; Marleasing, paragraph 8; Faccini Dori, paragraph 26; and Pfeiffer
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and Others, paragraph 113). The requirement for national law to be interpreted in conformity 
with European Union law is inherent in the system of the Treaty, since it permits the national 
court, within the limits of its jurisdiction, to ensure the full effectiveness of European Union 
law when it determines the dispute before it (see, to that effect, Pfeiffer and Others, 
paragraph 114)".

After having verified with the Danish authorities the status and scope of the ongoing national 
appeal procedure for this project, the Commission will take the appropriate action which may 
involve a full investigation of the matter.


