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NOTICE TO MEMBERS

Subject: Petition 1436/2010 by Achille Loro (Italian), on failure to pay 
compensation for delays and inconvenience on Alitalia flights

1. Summary of petition

The petitioner complains that he was not compensated by Alitalia for the loss of his luggage 
and a delay exceeding three hours on the flight from Venice to London.

This would appear to constitute an infringement of Regulation 261/204/EC on the part of the 
airline in question.

2. Admissibility

Declared admissible on 28 February 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 6 May 2011.

The petitioner complains that he was not compensated by Alitalia for the delay of his luggage 
following a flight from Venice to London and for a delay exceeding three hours on the return 
flight from London to Venice. 

While the first incident falls under the scope of the Montreal convention regarding the 
liability in case of mishandled luggage and Regulation 889/2002, the second incident is 
covered by Regulation 261/204/EC, as regards the airline in question.

The Commission's observations 
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As the type and place of the incident related to air passenger rights are relevant to determine 
which authority of which Member State is responsible, the Commission would like to provide 
an answer to the petition for each of the two incidents faced by the petitioner. 

- Concerning the luggage delay when travelling from Venice to London:

Reference can be made to the Montreal Convention which deals with air carrier liability in the 
event of the delay, destruction or loss of checked in baggage and could grant certain rights 
which are claimable through court proceedings. Regulation 889/20021 transposes the 
Montreal Convention into EU law.

As the Commission already stated, notably in its Public consultation on the "Application of 
EU legislation in the field of air passenger rights"2, at present there is no legal obligation for 
Member States to designate and notify to the Commission a national body responsible for 
enforcing the provisions applicable in case of baggage related issues. The ENAC-Ente 
Nazionale per l'Aviazione Civile, which is the designated National Enforcement Body (NEB) 
in charge of Regulation (EC) 261/20043 and which does not cover luggage issues, has no legal 
obligation at the EU level to treat the complaint of the petitioner. This is why passengers are 
advised to contact the European Consumer Centre (ECC-Net) in their country of residence for 
further assistance regarding baggage issues, and it might also be in their interest to take legal 
advice on using the means of redress available at national level if they consider that there is a 
possibility that their rights have not been respected. This is certainly an interesting option in 
particular if they are member of a consumer protection organisation or if they have other legal 
protection insurance. Such means of redress, as a rule, enable citizens to assert their rights 
more directly and personally. Where they have suffered loss or damage, for example, only the 
national courts can award reparation. However, since there is a time-limit on most means of 
redress under national law and under the Montreal convention, they may lose their rights 
unless they make use of them in a short timeframe.

Alternatively, private travel insurance could cover this kind of incidents.

- Concerning the flight delay from London to Venice:

In case of long delay, and depending on the length of the delay in relation with the length of 
the flight, passengers may be entitled to assistance and -if no extraordinary circumstances 
apply to their case- they may be entitled to compensation.  Passengers should first complain to 
the airline. Airlines do not have at present a legal obligation under EU law to answer to 
passengers, nor to provide an answer within a certain timeframe. However, if the airline does 
not reply within a reasonable timeframe or if passengers are not satisfied with its answer, 
                                               
1 Regulation (EC) No 889/2002 of the European Parliament and of the Council of 13 May 
2002 amending Council Regulation (EC) No 2027/97 on air carrier liability in the event of 
accidents (Text with EEA relevance) OJ L 140, 30.5.2002, p. 2–5
2 http://ec.europa.eu/transport/passengers/consultations/2010_03_01_apr_legislation_en.htm
3 Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 
2004 establishing common rules on compensation and assistance to passengers in the event of 
denied boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) 
No 295/91 - OJ L 46, 17.2.2004, p. 1–8
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passengers may complain to the NEB of the Member State where the incident happened or in 
the Member State of arrival for flights from outside the EU. NEBs are the bodies designated 
by national authorities to ensure the implementation and enforcement of Regulation (CE) 
261/2004 on their territory and are competent to look into complaints related to incidents 
happening there. 

It is impossible to ascertain from the information provided in the petition whether the 
passenger was properly informed about her rights and taken cared of, or whether any 
extraordinary circumstances were applicable to this case, thus excluding the right to 
compensation. It seems that the passenger was however offered a seat in another flight and re-
routed until her final destination, which is in line with the carrier's obligations under the 
Regulation. Since from given information the first flight delay in the petitioner's case seems to 
have occurred in the UK, the relevant NEB to handle the petitioner's complaint should be the 
United Kingdom NEB. The appointed NEB in the United Kingdom is: 

Civil Aviation Authority
Room K401
CAA House
45-59 Kingsway
London
WC2B 6TE

The Commission is not competent to handle individual complaints, which is the task of the 
National Enforcement Bodies. The Commission only intervenes if there is a pattern of cases 
which shows that a Member State is failing to enforce the Regulation. Passengers should 
know, however, that the NEB evaluation is not legally binding. It might therefore be in their
interest to take legal advice on using the means of redress available at national level, as 
signalled above as regards luggage related issues, if they consider that there is a possibility 
that their rights have not been respected. 

In this case, the Commission understands that the ENAC, in view of the complaint of the 
petitioner, advised the passenger to make use of court proceedings. With this regard, the 
Commission would like to point out that it has no competence to overrule any decision by an 
NEB on its opinion on an individual complaint and cannot help the petitioner in this case, who 
still has the possibility to go to Court or to pursue his claim in front of the Civil Aviation 
Authority in the UK, which seems to be the right body to contact and not the ENAC.

Since the Commission services are regularly meeting with the NEBs notably to ensure a 
certain level of cooperation among them, and even though best practices that are developed 
are not legally binding, they will nevertheless draw the ENAC and the other NEBs' attention 
to this issue and insist on the importance of a reply to each passenger in any case, and of a 
transfer to the appropriate body, if necessary. Although it seems in this case that the ENAC 
has not transferred the case to the CAA in the UK, it has intervened itself in the petition's case 
and provided an answer. 

Conclusion

Regarding the first incident, since no National Enforcement Bodies is designated under EU
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law to handle baggage related issues, the passenger may seek further help via national 
consumer organisations or via the Italian ECC, or alternatively, go to Court.

Regarding the second incident, the Commission would like to point out that the petitioner 
should have addressed his complaint to UK CAA and not to ENAC, which was not the 
competent body in charge under Regulation 261/2004.

Finally, the Commission insists, more generally, on the fact that the Commission is not in a 
position to take action against the decisions issued by the NEBs on individual complaints and 
that NEB decisions are not legally binding insofar as - although they can take enforcement 
actions, e.g. sanctions, for a breach of Regulation 261/2004 - they cannot oblige an airline to 
pay compensation to an individual passenger. 

Consequently, the Commission would like to provide the petitioner with the contact details of 
the ECC in Italy as well as a national consumer organisation, in order to obtain further 
assistance regarding the possible means of redress:
European Consumer Center Italy
Via Francesco Gentile, 135
00173  Rome – ITALY
Tel. +39 06 44.23.80.90 
Fax. +39 06 45.55.05.58 
email: info@ecc-netitalia.it

Centro Tutela Consumatori e Utenti / Verbraucherzentrale Südtirol (CTCU/VZS)
Address: Via Dodiciville, 2 - IT-39100 Bolzano/Bolzen
Tel: + 39 04 719 75 597
Fax: + 39 04 719 79 914
E-mail: info@consumer.bz.it
Website: www.consumer.bz.it


