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NOTICE TO MEMBERS

Subject: Petition 1515/2010 by Erich Ollnow (German), on the punitive length of 
insolvency procedure in Germany, in comparison with other Member States

1. Summary of petition

The petitioner considers that insolvency procedures in German law stretch over a very long 
and punitive time period - seven years - whereas other Member States limit them to 12-16 
months. The duration in some of the new Member States is three years. He argues that having 
such procedures overhanging for such a long time period makes it impossible to restart a new 
business. It also alleges discrimination between Member States.

2. Admissibility

Declared admissible on 18 March 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 May 2011.

The interpretation of the terms "bankruptcy" and "insolvency" varies substantially from 
country to country. Depending on the interpretation, bankruptcy/insolvency may encompass a 
substantial number of procedures or sub-steps that may go beyond a purely strict 
interpretation of the term. In a strict interpretation, insolvency/bankruptcy procedures refer to 
those from the moment a bankruptcy case is opened by the court until final judgement is 
passed. On this count, time to close a business in the EU varies from 0.4 years in Ireland to 
3.3 years in Bulgaria and Romania. Time measured for Germany is 1.2 years whereas the 
average in the EU is 1.93 years and the OECD average 1.7 years. This, in comparative terms, 
places Germany in a relatively good position. 

This, in principle, does not contradict the statement of the petitioner as the benchmark taken 
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to compare times across different countries is a private limited company (GmbH) and not a 
sole trader (natural person). The Commission tracks the situation and progress of the length of 
insolvency procedures using World Bank data1.

Yet, considering the length of time indicated by the petitioner (seven years) it is likely that he 
refers to the time required to obtain a discharge after bankruptcy; i.e.: the moment at which 
the debtor/bankrupted is considered to be free of debt after the closing of the bankruptcy case. 
It is 6 years in Germany but it is 12 years in Ireland. In countries such as Cyprus, Italy, 
Luxembourg or Spain there is no discharge at all.

The Commission is fully aware that this is possibly one of the main issues that seriously 
restrain the possibility of a second chance for an honest bankrupt entrepreneur, and it was
specifically mentioned as an area for action for Member States in the 2007 Commission
Communication on overcoming the stigma of business failure2. Some of the issues 
highlighted in that Communication were taken up in the Commission Communication on the 
Small Business Act for Europe (SBA) adopted in June 2008 which asked Member States to 
take several measures such as:

 Aim to complete all legal procedures to wind up the business in the case of non-fraudulent 
bankruptcy within a year.

 Ensure that re-starters are treated on an equal footing with new start-ups, including in 
support schemes. 

To follow on these issues, the Commission embarked on a two-year programme with experts 
from the National Governments from 33 European countries including all EU27 Member 
States to identify actions that would minimise the impact of bankruptcy on entrepreneurial 
activity in Europe. The results were published in a final report3 which is contained in the 
Commission's "Second chance portal" (http://ec.europa.eu/sme2chance)

Specifically, the report asks that, in order to guarantee a second chance full discharge and debt 
settlement should be given to all honest entrepreneurs. This full discharge should be as 
automatic as possible and be given within a maximum of 3 years. 

The Commission included this final recommendation in the Commission Communication 
Review of the "Small Business Act" (SBA) for Europe4.

The differences both in legislation and procedures between Member States are due to the fact 
that bankruptcy legislation and company reorganization and closure remain national 
competences. Nevertheless, the Commission, aware of the importance of an early discharge to 
facilitate a second chance for entrepreneurs, has asked Member States in its Review of the 
SBA to:

                                               
1 www.doingbusiness.org.
2 COM/2007/584 final.
3http://ec.europa.eu/enterprise/policies/sme/business-environment/failure-new-
beginning/policy_structure/main_policy_recommendations/index_en.htm.
4 Review of the "Small Business Act" for Europe COM(2011) 78 final, 23.2.2011, 
http://ec.europa.eu/enterprise/policies/sme/small-business-act/files/sba_review_en.pdf.
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"implement the recommendation set out in the SBA Action Plan to promote second chances 
for entrepreneurs by limiting the discharge time and debt settlement for an honest 
entrepreneur after bankruptcy to a maximum of three years by 2013". 

The Commission is a firm advocate of this measure and will monitor Member States' progress 
on this area on a yearly basis.


