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Subject: Petition 826/2001 by Christian Monatte (French), on alleged sex-based 
discrimination

1. Summary of petition

The petitioner, who has four children, and has worked for 30 years for the French civil 
service, objects to alleged discrimination regarding retirement age under Article L.24 of the 
Pension Code. This provides for early retirement exclusively for female civil servants who 
have at least three children and who have worked for a minimum of 15 years. The petitioner 
maintains that this leads to blatant discrimination between men and women.

2. Admissibility

Declared admissible on 28 January 2002. Information requested from the Commission under 
Rule 192(4).

3. Commission reply, received on 3 April 2002.

The petitioner, a French civil servant, objects to the fact that, under the French Civil and 
Military Pensions Code, only female civil servants who have at least three children and have 
completed at least 15 years of service are entitled to early retirement, while male civil 
servants in the same situation are not eligible for such benefits.

The Commission has noted that, regarding national legislation on pension arrangements for civil 
servants, the French Government is failing to implement properly Article 141 of the EC Treaty 
and Directives 86/378/EEC and 96/97/EC on the implementation of the principle of equal 
treatment for men and women in occupational social security schemes. A number of cases of 
sex-based discrimination have come to light, particularly with regard to survivors' pensions, 
benefits and pension entitlements for civil servants with children, which are more favourable in 
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respect of women or granted to women alone.

Two cases have been referred to the Court of Justice for a preliminary ruling.1The Court 
recently confirmed that French civil service pension schemes constitute pay within the 
meaning of Article 119 (now Article 141) of the Treaty and disputed the validity of certain 
provisions of the French Civil and Military Retirement Pension Code in the light of 
Community law applicable. Particularly at issue were legal provisions excluding male civil 
servants who effectively take responsibility for bringing up their children from credit 
accorded in the calculation of pension entitlements and granting immediate pension 
entitlements to female civil servants alone if their spouse is affected by a disability or 
incurable disease making him unfit for any form of work.

The Commission is already making representations to the French authorities with a view to 
ending this form of discrimination, which is unjustified under Community law.

4. Further Commission reply, received on 25 November 2002.

The Commission has once more contacted the French authorities asking to be kept informed 
of the legislative measures they intend to adopt following the GRIESMAR (C-366/99) and 
MOUFLIN (C-206/00) judgments concerning the compatibility of French national legislation 
with Community law.

In their reply of 19 April 2002, the French authorities indicated that the French Government 
had noted the ruling by the Court of Justice and would amend its legislation accordingly. 
Since the provisions were of a legislative nature, their amendment would require the 
intervention of Parliament, which could not take place before the second half of 2002 since 
the renewal of the National Assembly was scheduled for June. The Commission will not 
hesitate to proceed if necessary with the following phase of the proceedings laid down under 
Article 226 of the Treaty, forwarding a reasoned opinion to the French Government regarding 
non-compliance with obligations under Article 141 of the Treaty and Directives 86/378/EEC 
and 96/97/EEC with regard to conditions of employment in the French civil service.

In any case, the petitioner is entitled to refer the matter once more to the relevant national 
authorities with a view to securing his entitlements and/or, on the basis of the above 
Community case law, initiate appeal proceedings before the relevant national authorities 
against any decision refusing entitlements granted only to female civil servants.

For as long as these discriminatory arrangements are in force, the French authorities must 
accord the less-favoured category - in this case male civil servants - the same entitlements as 
those awarded to female civil servants.

Any amendment to the relevant national provisions decided by the French authorities could, 
provided that it becomes effective from a future date, seek to end all such entitlements.

5. Further Commission reply, received on 3 September 2003.
                                               
1GRIESMAR, C-366/99, judgment delivered on 29 November 2001, and MOUFLIN, C-206/00, judgment of 
13 December 2001.
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The Commission has made contact again with the French authorities asking to be kept 
informed of the legislative measures they intend to adopt following the rulings of the Court of 
Justice concerning the compatibility of French national legislation with Community law.

The French authorities confirmed at the start of the year that the issue was due to be 
considered in the framework of the pension reform currently being undertaken. However, no 
timetable was provided with the reply.

If no tangible progress is achieved, the Commission will not hesitate to open infringement 
proceedings under Article 226 of the EC Treaty.

6. Further Commission reply, received on 25 August 2004.

This petition concerns the compatibility of Article L.24 of the French Civil and Military 
Retirement Pension Code with the principle of equal treatment for men and women enshrined 
in Article 141 of the Treaty.

In the context of the two preliminary ruling procedures emanating from the French courts (C-
366/99 Griesmar and C-206/00 Mouflin), the Court of Justice ruled that a pension paid under 
the Code constitutes pay within the meaning of Article 141 of the Treaty. It concluded that if 
a male civil servant, like his female colleague, assumed the task of bringing up his child or 
children, Article L.12b of the Code could not draw a gender-based distinction for the 
calculation of a pension, in respect of the granting of service credit for bringing up children.

Further to the representations made by the Commission, the French authorities amended 
several provisions of the Civil and Military Retirement Pension Code by Law 2003-775 of 21 
August 2003. For periods of service starting from the date of entry into force of this law, most 
of the amended provisions (including Article L.12b) will apply equally to men and women, in 
compliance with Article 141 of the Treaty.  However, after examining the amendments 
introduced by Law 2003-775, the Commission has noted that Article L.24(3) of the Code still 
confers more favourable rights on women who are mothers of three children when it comes to 
the payment of a pension. This constitutes direct gender-based discrimination which is in 
breach of Article 141 of the Treaty.

The Commission is in contact with the French authorities in accordance with the procedure 
provided for in Article 226 of the Treaty and has asked to be kept informed of any legislative 
measures they intend to take with a view to aligning their national law with Community law.

7. Further Commission reply, received on 21 April 2006.

Further to the representations made by the Commission, the French authorities conceded that 
the original text of Article L.24(3) of the Code was incompatible with Article 141 of the 
Treaty and accordingly introduced Law No 2004-1485 of 30 December 2004 extending the 
scope of Article L.24(3) to both men and women, the prerequisite being the interruption of 
civil service careers by those concerned for the purpose of bringing up children.

The Commission is now examining the compatibility of current French legislation with 
Article 141 of the Treaty.
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8. Further Commission reply, received on 1 June 2007.

This petition concerns the compatibility of Article L.24 of the French Civil and Military 
Retirement Pension Code with the principle of equal treatment for men and women enshrined 
in Article 141 of the EC Treaty. Mr Monatte had complained that under Article L.24 of the 
Code, only female civil servants who had at least three children and had completed at least 15 
years of service were entitled to take early retirement.

In the context of the two preliminary ruling procedures emanating from the French courts (C-
366/99 Griesmar and C-206/00 Mouflin), the Court of Justice ruled that a pension paid under 
the Code constitutes pay within the meaning of Article 141 of the Treaty. It concluded that if 
a male civil servant, like his female colleague, assumed the task of bringing up his child or 
children, Article L.12b of the Code could not draw a gender-based distinction for the 
calculation of a pension, in respect of the granting of service credit for bringing up children.

In its letter of formal notice of October 2004, the Commission told France that the provisions 
of Article L.24 were not compatible with Article 141 of the Treaty, because they applied only 
to female civil servants. The Commission also took the view that the provisions of Article 
L.12 on child allowances were not in line with Article 141 of the Treaty either.

Following that letter, in December 2004 the French authorities changed the provisions of 
Article L.24 of the French Civil and Military Retirement Pension Code. For periods of service 
from the entry into force of this law, Article L.24 applies equally to men and women. 
Article L.24.I.3 of the Code now states that the pension becomes payable 'when the civil 
servant is a parent of three living children … on condition that, for each child, he or she 
interrupted his or her career under the conditions laid down by Decree in Council’.

The interruption of the civil service career stipulated in the first paragraph of Article L.24.I.3 
must be for at least two months and must take place during the period between the first day of 
the fourth week preceding the birth or adoption of a child and the last day of the 16th week 
after the birth or adoption (see Article R.37, first paragraph, of the Code).

Consequently, it will be very difficult for men to gain entitlement to early retirement, as the 
father would have had to interrupt his career during the period of maternity leave. As fathers 
are not paid during parental leave, it seems that it would be difficult to give up the family’s 
only source of income. Moreover, for children born before the amendment to Article L.24 
came into force, it will be even more difficult for fathers to fulfil this condition.

The Commission is analysing the new Article L.24 to see whether it introduces indirect 
discrimination. If this is the case, the Commission could decide to open the procedure under 
Article 226 of the Treaty.

9. Further Commission reply, received on 5 May 2008.

As the petitioner has already been informed, in October 2004 the Commission sent a letter of 
formal notice to France and pointed out that, for the period from 1990 to 2003, the additional 
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condition of a two-month interruption of the civil service career, as laid down by the new 
Article L.12 b, was not in line with Article 141 of the EC Treaty. 

In July 2007, following a detailed examination of the reply from the French authorities, the 
Commission sent a supplementary letter of formal notice to France. In that letter, the 
Commission emphasised that the national measures awarding compensatory benefits to male 
civil servants had to be applied retrospectively with effect from 17 May 1990. The 
Commission is therefore of the opinion that the French authorities’ reference to national time 
limits remains invalid as an argument against the need for retrospective transposition. 

In a letter dated 7 September 2007, France replied to the supplementary letter of formal 
notice. The Commission is currently in the process of analysing this reply with a view to 
taking any further action that may be necessary on this subject.

10. (REV VII) Further Commission reply, received on 6 May 2011.

The petitioner is contesting the conditions according to which certain benefits are granted 
under the Civil and Military Retirement Pension Code, following a legislative amendment in 
2003. These conditions were modified during the pension reform that took place in France at 
the end of 2010. 

Up until 2003, French law provided for specific benefits for female civil servants with 
children (service credit and possibility of early retirement). Following the Griesmar ruling, 
France amended its legislation to allow male civil servants to enjoy the same rights. However, 
the Commission, which had received a number of complaints, felt that some aspects of the 
2003 legislation remained discriminatory and launched infringement proceedings in 2004. 

The grievances raised by the Commission were taken into account by the French authorities 
when reforming the pension system at the end of 2010. The main changes involved doing 
away with the discriminatory early retirement mechanism and extending the eligibility criteria 
for service credit. On this basis, the Commission closed the infringement proceedings on 6 
April 2011.

The Commission is aware of the fact that the legislative changes made during the recent 
pension reform will not necessarily have had any impact on the petitioner’s situation. 
However, that is the nature of infringement proceedings: they seek to ensure that European 
law is applied correctly in the national legislation of the Member States, rather than resolving 
individual disputes.


