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Subject: Petition 1153/2009 by Gino Trevisanato (Italian), on possible infringement by 
the Italian legislation of Directive 98/59/EC concerning collective 
redundancies

1. Summary of petition

The petitioner alleges that the Italian transposition of Directive 98/59/EC concerning 
collective redundancies is in contradiction with the Directive. According to Italian law, 
management staff do not need to be included in consultations with trades unions prior to 
collective redundancies. This has negative effects on redundancy pay. The petitioner is asking 
for support from all EU institutions to see to it that Italian legislation is brought into line with 
Community law regarding collective redundancies.

2. Admissibility

Declared admissible on 27 November 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 25 March 2010.

The petitioner submits that Italian Law 223/1991 transposing Directive 98/59/EC on 
collective redundancies does not protect all categories of workers prescribed by the Directive, 
in particular those who are employed under executive contracts. 

According to the petitioner the Italian law includes directors ("dirigenti") in the calculation of 
the workforce of the establishment but excludes them from the calculation of the persons 
made redundant. As a consequence, the application of the procedural rules can be 
circumvented, by dismissing a certain amount of directors amongst other workers, so that the 
necessary quorum to trigger the procedure is not attained.
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The petitioner sees here a contradiction with the ruling of the ECJ in case C-385/05 (CGT) 
where in relation to Article 3(1) of the Directive 2002/14/EC on information and consultation 
the ECJ stated that it precludes "national legislation which excludes, even temporarily, a 
specific category of workers from the calculation of staff numbers within the meaning of that 
provision".

The petitioner sees also the Italian State to be at fault with regard to the failure to bring 
forward the question as to the interpretation of Article 4 (9) of Law No 223/91 to the ECJ in a 
reference for a preliminary ruling.

The original problem

The original problem concerned two different issues : one was related to the transposition and 
application of Directive 98/59/EC on collective dismissals in Italy. The other was related to 
access to appeal in national judicial procedure. 

- The petitioner was working in I.B.M. Italia spa as a director (category of "dirigenti") and 
was dismissed as a consequence of a collective redundancy in November 1994. 

The Milan Court of Appeal ordered in January 2007 in his case that according to article 4(9) 
of Law No 223/1991, which together with its modifications transposed Directive 98/59 on 
collective redundancies, the category of directors was not eligible to receive the protection 
deriving from the procedural rules laid down by Law No 223/1991. 

The petitioner therefore perceived a contradiction of the Italian transposing legislation with 
the findings of the ECJ in case C-385/05 (CGT) and with Directive 98/59/EC.

- According to Article 360 of the Italian Code of Civil Procedure, a ruling of the Court of 
Appeal can be challenged with an appeal for incorrect application of the rules of law. 
According to Article 365 of the Code of Civil Procedure, the appeal addressed to the Supreme 
Court must, in order to be admissible, be signed by a registered lawyer. 

The petitioner reported that he was not successful in finding a lawyer who would bring his 
case before the Supreme Court. Lawyers withdrew their mandate, and the Lawyers 
Association, the National Bar Council, the trade unions and the organisation Council for 
European Justice for Human Rights ignored his request for assistance. 

The petitioner brought his case to the attention of the Prosecutor-General at the Supreme 
Court of Cassation so that this institution could bring an appeal in cassation in the interest of 
law, however without success.

The petitioner indicated that a lawyer wrote to him that guidelines from the higher courts 
advise not to bring an appeal in cassation on the grounds of the limited scope of Article 4 (9) 
of Law No 223/1991.

The petitioner saw the Italian State to be at fault with regard to the failure to bring forward an 
appeal in cassation. The petitioner believed that the state should have accepted an appeal in 
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cassation in the interest of law and then have referred the question as to the interpretation of 
Article 4 (9) of Law No 223/91 to the ECJ in a reference for a preliminary ruling.

Follow up actions

Since first contact in July 2007, several exchanges of correspondence have taken place 
between the Commission and the petitioner as well as between the Commission and the 
Italian authorities to identify the facts and the legal background.

In one of its letters, the Italian Ministry of Labour, Health and Social Policy confirmed that 
under Italian law, the category of "dirigenti" are considered differently from the general 
category of "workers" regarding individual and collective dismissals, working time, holidays 
and fixed-term contracts. Accordingly in case of termination of employment "neither the 
“procedural” protection provided for in Article 4(9) of Act No 223 of 1991 concerning 
collective redundancy, nor the general protection provided for workers in the event of the 
unilateral annulment of the employment contract by the employer under Acts No 604 of 1966, 
No 300 of 1970 and No 108 of 1990 applies to “dirigenti”. However, the subject of the 
complaint concerned the cessation of the employment of “dirigenti”, which was very different 
from that of a worker." 

Furthermore the Ministry referred to the Italian case law since the late 1960's where the courts 
had ruled that because "dirigenti" were linked to the employer by an intuitu personae
relationship and of the level of responsibility in the management of business, it might 
therefore be more legitimate to provide for weaker substantial and procedural restrictions 
regarding the termination of a contract with "dirigenti" than with workers.

In addition, the reply stated regarding collective bargaining that "dirigenti" might not be made 
redundant without serious failings or without serious organisational grounds. However, the 
consequences of such an illegitimate dismissal were only economic (compensation to be paid) 
and would not comprise the employer being forced to re-employ the illegally dismissed 
"dirigenti" – contrary to the rules governing the workers.

Not being satisfied with the explanation received, in particular regarding the legal basis for 
the different calculation method regarding the total workforce and the number of workers 
dismissed concerning the category of the executives in the Italian legislation nor in the 
jurisprudence of the Italian courts, the Commission sent a letter of formal notice dated 26 
June 2009 to the Italian government indicating that the difference in treatment between, on the 
one hand, including "dirigenti" for the purpose of calculating the workforce of an 
establishment, and, on the other hand, excluding them from calculation of redundancies 
within the meaning of Directive 98/59 did not seem to be in conformity with the requirements 
of Article 1 of the Directive. 

In its reply of 7 September 2009 Italy maintained its previous position. It claimed that a 
"dirigente" had decision-making power and the position lacked the true hierarchical 
employment relationship, moreover the position of trust occupied by the "dirigente" justified 
different treatment, including collective redundancy and individual terms. Furthermore the 
Italian authority informed that the most recent case law distinguished between top "dirigente" 
and "pseudo dirigente" where the latter acted under the direction of an entrepreneur or a 
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"dirigente" and had limited powers. From the Italian reply the substance of the case law could 
be hardly assessed, especially regarding what legal consequences the difference between top 
"dirigente" and "pseudo-dirigente" had as well as on what legal basis the exclusion of 
"dirigente" from workers was made.

To underline its position the Italian authority referred to the Supreme Court Judgment No. 
17965 of 9 August 2006, which excluded staff with executive powers from the application of 
such a procedure.

The Commission informed the petitioner on the content of the reply and received comments 
on it from him in November 2009.

As the reply contained new information and to get a clearer understanding of the situation in 
Italy, the Commission asked for clarifications from the Italian authorities regarding the 
referred recent Italian case law, in particular on those distinguishing between top "dirigente" 
and "pseudo-dirigente" and the Supreme Court judgment no. 17965 of 9 August 2006. This 
letter was sent on 8 December 2009 and the reply has not arrived yet (the Italian authorities 
have a deadline to reply within two months of receipt of the letter). The Commission again 
informed the petitioner on the sending and the content of the letter.

Regarding the second claim, it should be recalled that the Commission can not intervene in 
the national judicial procedure, including the appeal system and the decision of the national 
judge. Directive 98/59/EC on the approximation of the laws of the Member States relating to 
collective redundancies leaves it to the Member States to ensure that judicial and/or 
administrative procedures for the enforcement of obligations under the Directive are available 
to the workers' representatives and/or workers.

Having analyzed the information received from the petitioner and the Italian authorities with 
respect to the qualification of so called "dirigenti" under Italian law, the following needs to be 
pointed out:

- To clarify a possible misunderstanding regarding the dates mentioned above it should be 
noted that although the case dates back to 1994 and the transposing national law to 1991 
while the Directive applicable is from 1998, the complaint is still acceptable because of the 
following facts. 
Directive 98/59/EC consolidates the first Directive 75/129/EEC of 17 February 1975 on the 
approximation of the laws of the Member States relating to collective redundancies and its 
amending Directive 92/56/EEC. Directive 75/129/EEC contained the same provision 
regarding the thresholds for calculating collective redundancies and the material scope of the 
Directive except one exclusion from the scope which is not relevant in the present case.1

Therefore the reference to Directive 98/59/EC can be accepted. Italian Law No 223/1991 and 
its modifications contain the transposing provisions of these directives.

It should be noted that while Directive 2002/14/EC on information and consultation uses the 
term 'employee' with a meaning of 'any person who, in the Member State concerned, is 
                                               
1 Directive 92/56/EEC deleted from the exclusions the point referring to "workers affected by 
the termination of an establishment's activities where that is the result of a judicial decision".
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protected as an employee under national employment law and in accordance with national 
practice', the Directive 98/59/EC does not give any definition to 'worker'. 

The European Court of Justice has not expressed itself on this definition in this particular 
Directive yet, but in other cases the Court has already held that the terms 'employee' and 
'worker' do not have common Community law meanings in the context of employment law 
directives, and must always be interpreted with regard to the context and purpose of the 
particular legal instrument concerned.

Since Article 1 (2) contains exceptions to the general rule the conclusion could be drawn that 
the scope of Directive 98/59/EC concerns all workers except certain categories which are 
listed exhaustively in Article 1 (2). This paragraph however does not include "dirigenti" and 
manager positions as such. This position is supported by the following jurisprudence from the 
European Court of Justice: cases C-215/83 (Commission v. Belgium, p21), C-32/02 
(Commission v. Italy, p22), C-385/05 (Confederation general du Travail, p47).

On the other hand, the Directive is to approximate Member States' legislation regarding 
collective redundancy procedures in the Member States by setting minimum requirements and 
not to harmonize in detail the law applicable throughout Europe. It should also be noted that 
the provisions not included in the Directive fall within the jurisdiction of Member States.

The status of directors is often determined by civil law contracts (including liability rules, 
special employment conditions and dismissal clauses) in the different Member States, 
therefore not all labour law provisions are applicable to them. This is not unusual e.g. in the 
cases of senior managers. From the information provided it is not clear whether the executive 
contract in Italy is covered by labour law or by civil law, or by a mixture of both. 

Therefore it is also hard to assess the status of executives ("dirigenti") and the legislative 
provisions applicable to them in Italy, with special regard to the exceptions which were 
mainly developed by case law and the difference coming from the dual classification of 
executives: being a real "dirigente" or a "pseudo-dirigente". This difference and its possible 
meaning in the present case merit further clarification especially with respect to the concrete 
case of the petitioner. However it should be borne in mind that the factual assessment of the 
case falls within the competence of the national courts.

According to the Commission if "dirigenti" once qualify as workers under Italian law, they 
should be included in the calculation of the workforce including the workers to be made 
redundant. Therefore the transposing Italian legislation by including "dirigenti" for the 
purpose of calculating the workforce of an establishment, but, on the other hand, excluding 
them from the calculation of redundancies does not seem to be in conformity with the 
requirements of Article 1 of the Directive 98/59/EC.

It should be pointed out that the qualification of "dirigenti" under Italian law is far from clear 
and seems to depend on a case by case assessment by the Italian courts based on the factual 
circumstances. Therefore in the present case, whether the situation of the petitioner is 
protected or not under the Directive depends on the qualification of his position in Italian law. 
Whether he was a "dirigente" or a "pseudo-dirigente" with a civil or a labour law contract and 
whether he could qualify as a worker is an issue of fact which is for the national court to 
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establish. 

Regarding the petitioner's request that the Italian courts should submit a request for 
preliminary ruling to ECJ, it should be pointed out that no such obligation for national courts 
exists under Article 234 EC Treaty. The Commission therefore cannot intervene in favour of 
the petitioner with respect to this part of his petition.

4. Commission reply, received on 13 January 2011.

The Commission recalls that a letter of formal notice was sent to Italy regarding this case on 
26 June 2009. The Italian authorities replied by letter of 7 September 2009.  

This reply and additional letters from the petitioner contained new information with regard to 
the category of "dirigenti" and the relevant Italian case law which merited further 
clarification. A letter asking for clarification was therefore sent to Italy on 8 December 2009. 
Italy replied by letter of 17 March 2010 attaching the Supreme Court's judgment no. 17965 of 
9 August 2006. 

The reply confirmed that, whilst "dirigenti" are counted to the total workforce of an 
establishment, they are not considered when counting the threshold for collective dismissals. 

This exclusion, based on the transposing Italian legislation as interpreted by case-law, does 
not seem to be in conformity with the requirements of Article 1 of the Directive 98/59/EC1.  

Meanwhile, the Commission sent letters2 to the petitioner informing him on the state of play 
and requesting from him copies of the two judgments issued by the courts of Milano 
concerning his case. 

The petitioner transmitted the requested judgments on 2 November 2010. Subsequently, he 
informed the Commission by letter of 22 November 2010 that the "Corte Suprema di 
Cassazione" declared his recourse inadmissible, adding that he received only the operative 
part and not the reasoning of this judgment.

The Commission is currently examining the case on the basis of all existing information and 
will inform the European Parliament once a decision is taken in this regard.

5. Commission reply, received on 10 June 2011 (REV II)

As indicated in its previous communication, the Commission services had thoroughly 
examined the case. In so doing, they did not only base themselves on the information 
provided by the petitioner and the Italian authorities, but also carried out an extensive desk-
research and requested the opinion of an Italian legal expert.

Following this examination, the Commission arrived at the conclusion that the main problem 
resided in the Italian case-law which, on the one side, excludes dirigenti, despite their status 

                                               
1 On personal scope of the Directive.
2 The most recent was sent on 26 October 2010.
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of workers, from the procedural benefits foreseen by the Directive, and on the other side, 
construes the category of dirigenti in a broad fashion including, for example, executive staff 
that do not have wide-ranging decision making powers (c.f., in this regard, the Italian 
Supreme Court's ruling of 30.03.2007 in case n. 7880). 

In contrast, the fact that dirigenti are not taken into account when calculating the threshold for 
collective dismissals does not seem to pose a problem, since the Italian transposing law is 
more protective than the Directive on this issue (Law 223/1991 provides for a threshold of 5 
workers, whereas the Directive requires a threshold of 20 workers).

Nor does the Commission question the situation of top managers who can be considered as 
the employer's alter ego. This concerns, for example, dirigenti to whom the employer has 
delegated extensive decision making powers in particular the possibility to autonomously 
dismiss workers. It is for the Italian national authorities, including the courts, to assess 
whether a particular manager falls within this category on the basis of all pertinent facts of the 
specific case.

The Commission sent a letter to the petitioner informing him of the aforementioned 
developments.

In the framework of the infringement proceedings under way regarding this case, the 
Commission intends to contact the Italian authorities once again focusing on the above issues, 
pointing to the pertinent case-law (notably the aforementioned ruling of 30.03.2007) and 
requesting Italy's views thereon.

The Commission will inform the European Parliament on the developments. 


