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Subject: Petition 0502/2010 by Reiner Husemans (German), on VAT on transactions 
between companies

1. Summary of petition

The petitioner originally submitted this issue to the German Bundestag; the purpose was to 
obtain exemption for companies from charging VAT on transactions between each other, 
charging only end-users. While they can deduct inter-company VAT from their final 
contribution, companies feel that the administrative burden is heavy. The Bundestag informed 
the petitioners that exempting inter-company transactions from VAT would be illegal 
according to Directive 2006/112/EC on the common system for VAT. During the run-up to 
the adoption of the Directive, Germany and Austria had suggested a reverse charge system, 
though this was rejected by several Member States and the Commission. The Bundestag also 
informed the petitioner that companies do not, in the end, have to pay the VAT on the inter-
company transaction, if the merchandise was not sold to an end-user. Furthermore, Germany 
has legislation in place to ensure that companies with a turn-over of less than € 500 000 pay 
VAT to the government only on transactions which have finally gone to end-users. This 
legislation is in force until end 2011 and designed to relieve SMEs and independent 
businesses from having to pay VAT up front and wait for reimbursement for transactions 
which never reached an end-user. Nevertheless, the Bundestag shares the petitioner's views on 
excessive administrative burden and decided to transmit the petition to the German Ministry 
of Finance with an invitation to plead for simplification of EU rules. It decided to also 
transmit the petition to the European Parliament.

2. Admissibility

Declared admissible on 13 September 2010. Information requested from Commission under 
Rule 202(6).
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3. Commission reply, received on 10 November 2010.

The petitioner originally submitted the issue to the petition committee of the German 
Bundestag. In its final decision that committee made observations on the EU VAT system and 
transmitted the petition for further comments to the European Parliament.

In essence, the petitioner criticises the current VAT treatment of transactions carried out 
between taxable persons established within the territory of the same Member State. He 
describes that, on the one hand, the VAT applies to all supplies of goods and services made by 
a taxable person. On the other hand, the acquirer of those transactions, provided he is a 
taxable person for VAT purposes, is allowed to deduct the VAT he paid on his purchases 
insofar as the goods or services are used for his business activities.

On grounds of simplification, he suggests, that the German VAT system should be amended 
insofar as transactions between taxable persons are concerned. According to his further 
presentation, no VAT should be invoiced if the receiver of the transaction is a taxable person 
and the VAT identification numbers are used. Only in the cases where the product or service 
is ultimately sold to the final consumer, the tax should be invoiced and levied.

The petitioner reviews the collecting process of the VAT which is based on a self assessment 
by the taxable person who calculates periodically the amount of VAT to be paid or be 
refunded from the tax authority. He argues that that system obliges taxable persons to fulfil 
certain administrative duties which create elusive cost burden for the tax administration as 
well for the business sector. 

I.  The system of levying a turnover tax

a) The petitioner's suggestion

As a result the petitioner favourites a model of a turnover tax as "single-stage tax" levied at 
the retail level, a so-called retail tax. Such a tax levied only at the point of purchase, covers all 
businesses dealing directly with private consumers where it is possible that a retail tax 
includes manufactures as well as wholesalers, provided they make supplies directly to private 
consumers. 

The basis of that taxation system is the retail price. Generally, the tax burden can be 
calculated exactly. However, some disadvantages are explained below.

It is difficult in a retail sales tax to discern between a taxable and a non-taxable supply. The 
duty to pay requests a high standard of bookkeeping.

Therefore, such a system requires that the Member States would be allowed to introduce 
national measures which aim at limiting tax loss resulting from the abusive use of the VAT 
identification number. The burden of proof falls mainly on the supplier who has to justify the 
non-taxation for the transactions. The duty would be combined with additional reporting 
obligations and, consequently, results in an increase of operational costs.

Beside that aspect, both, the tax authority as well as the business sector would be confronted 
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with a lengthy, costly and complicated procedure. The competent tax authorities have to 
investigate individual cases and to decide whether the taxable person is able to prove that the 
acquired goods/services are used for the purchaser's economic activities and not for non 
business purposes (mainly private consumption). Taxable persons would often have to wait 
for the judgments of national courts deciding whether the proof was sufficient or not.

b) The VAT system laid down in the VAT Directive1

Under the current VAT system, the problem of the supplier, who had to verify the client's 
status regarding the taxability of the service, is solved, since the recipient of the services 
decides whether the VAT is deductible; a decision which will be scrutinized by the tax 
authority later. In other words, part of the burden of proof regarding the tax liability is 
transferred to the purchaser.

The current VAT avoids the cascade effect of sales tax by taxing only the value added at each 
stage of production. For this reason, VAT has been gaining favour over traditional sales taxes. 
In principle, VAT applies to all provisions of goods and services. The VAT due on any sale is 
a percentage of the sale price but from this the taxable person is entitled to deduct all the tax 
already paid at the preceding stage. Therefore, double taxation is avoided and tax is paid only 
on the value added at each stage of production and distribution. 

The tax is assessed and collected on the value of goods or services that have been supplied 
every time there is a transaction (sale/purchase). The seller charges VAT to the buyer, and 
pays this VAT to the tax authority. Regarding the purchaser, the right to deduct arises at the 
time the deductible VAT becomes chargeable. A customer is in principle entitled to deduct 
the VAT as soon as the supply is made. It is the purchaser of the goods and services who 
decides whether – and to what extent – the tax is deductible. 

Registered VAT traders are given a number. They have to show the VAT charged to 
customers on invoices. In this way, the customer, if he is a registered trader, knows how much 
he can deduct in turn and the consumer knows how much tax he has paid on the final product. 
In this way the correct VAT is paid in stages and to a degree the system is self-policing.

The current VAT Directive provides special schemes for small enterprises. The overall aim of 
the special schemes is to reduce the administrative burden related to the application of the 
general VAT rules.

The VAT Directive2 defines a framework for a scheme whereby businesses with an annual 
turnover below a certain threshold are entitled to an exemption from VAT. Furthermore, for 
small businesses which cannot benefit from the exemption, the VAT Directive provides 
Member States with considerable discretion in applying simplified procedures for charging 
and collecting VAT.

c) The "reverse charge" mechanism

                                               
1 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, Official Journal L 347, 

11/12/2006 P. 0001 – 0118.
2 Article 284 et seq.
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Germany and Austria asked for derogations under the former Article 27 of the Sixth VAT 
Directive1, now Article 395 of the VAT Directive, in order to obtain authorisation to apply the 
reverse charge on their territory. Their requests foresaw the introduction of a generalised use 
of the reverse charge mechanism for Business to Business (B2B) supplies of goods or services 
where the invoice value exceeds €5,000 and €10,000, respectively.

The reverse charge mechanism allows the supplier of goods or services to not charge VAT to 
his customer. This means that the supplier does not pay the VAT to the Treasury, but the 
obligation to do so is passed on to the customer who will thus be in a position to offset this 
payment against the input tax deduction. In other words, the system consists in designating 
the taxable person to whom the supplies are made as liable for the payment of the VAT. 
Insofar as the recipient is a normal taxable person, with a full right of deduction, the VAT is 
accounted for and deducted in the same VAT return without any effective payment. 

The introduction of these measures would have made a fundamental change to the VAT 
system, and in so doing, eliminated one of the characteristics of VAT, which is the 
fractionated payment, whereby the total amount of VAT due to the Treasury is paid in stages 
during the production/distribution chain. 

Therefore, the European Commission has objected to the derogation requests made in 
accordance with Article 27 of the Sixth VAT Directive by Austria and Germany for a general 
application of the reverse charge mechanism. Only Article 113 of the Treaty on the 
Functioning of the European Union (TFEU) is the legal basis for the harmonisation of indirect 
taxes to the extent that such harmonisation is necessary to ensure the establishment and the 
functioning of the internal market and to avoid distortion of competition. EU implementing 
measures in respect of the VAT Directive have to be agreed by unanimity in the Council. A 
proposal on this basis would result in giving the option of modifying the VAT system to all 
Member States, but would have to be agreed unanimously by the Member States in the 
Council, after consultation of the European Parliament. 

II. Compatibility of the national VAT law with the VAT Directive

The VAT in the European Union is a value added tax system encompassing the Member 
States in the Union's area. Each Member State's national VAT legislation must comply with 
the provisions of the VAT Directive. This Directive sets out the basic framework for the EU 
VAT, but does allow Member States some degree of flexibility in implementing of the VAT 
legislation. The existence of numerous options and derogations results in divergent rules, such 
as deductions, exemptions, obligations and rates.

The German VAT law mainly laid down in the "Umsatzsteuergesetz" is based on the VAT 
Directive. As that Directive establishes a uniform VAT coverage within the EU, Germany is 
not allowed to not apply VAT to goods and services that are sold by a taxable person to a 
taxable person. Such a measure (legislative, regulatory or administrative) would be considered 
incompatible with EU law. The Commission may initiate infringement proceedings provided 
                                               
1 Sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonization of the laws of the Member States relating to 

turnover taxes - Common system of value added tax: uniform basis of assessment, Official Journal L 145, 13/06/1977 P. 
0001 – 0040.
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for in Article 258 TFEU to ensure that the Member State concerned brings its legislation into 
line with the relevant EU legislation. If the Member State fails to conform to EU law, the 
Commission can take the case to the Court of Justice of the European Union, whose judgment 
is binding. 

Conclusion

EU Law, as set out in the VAT Directive does not allow Member States to adopt national 
provisions providing for that, in principle, VAT shall not be levied on transactions carried out 
between taxable persons within the territory of a Member State.

4. (REV) Commission reply, received on 10 June 2011.

In his additional observations the petitioner reiterates his position that transactions between 
taxable persons should not be subject to VAT if the VAT Identification numbers were used by 
the involved parties. According to him such a system would ensure that the net price 
exclusive VAT is invoiced.

In order to stress his point of view the petitioner refers to the intra-Community trade 
mechanism. He argues that the intra-Community transactions are not subject to VAT and, 
therefore, the situation is more straightforward. 

Additionally, he refers to the difficulties which are linked to the "Soll-Besteuerung". That 
taxation method where the VAT becomes chargeable when the transactions are carried out is, 
according to him, unacceptable for businesses. The petitioner reasons that if the recipients of 
goods or services fail to deliver the invoiced consideration, the supplier of the services still 
has to pay the VAT to the authorities. A taxation method of actual receipts, the so-called "Ist-
Besteuerung", would be more advantageous for the business sector and the State.

VAT aspects
Article 2 of the VAT Directive1 defines the transactions which are to be subject to VAT as 
inter alia the supply of goods or services effected for consideration within the territory of the 
country by a taxable person acting as such.
Regarding the principles of the EU VAT system, the VAT is a tax on final consumption of 
goods and services but is shaped as an "all-stage" tax on supplies of goods and services for 
which the supplier receives a price, regardless of the person who pays the price. The VAT 
regime clearly depends on the nature of the supply.
According to Article 9 of the VAT Directive, taxable person means any person who 
independently carries out in any place any economic activity, whatever the purpose or result 
of that activity. 

Concerning the aspect of intra-Community transactions, it should be noted that such activities 

                                               
1 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ L 347 of 

11.12.2006. This Directive has replaced the Sixth VAT Directive as of 1 January 2007, thus becoming the primary piece 
of Community VAT legislation. 
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do not fall out of the scope of VAT as the petitioner seems to assume. 
The origin of the current VAT regime applied to the intra-Community transactions is to be 
found in the so-called "transitional regime" for the taxation of cross-border supplies of goods 
established in Directive 91/680/EC which aims to ensure that goods supplied to taxable 
persons in other Member States are taxed in the Member State of destination and relieved of 
VAT in the Member State of departure of the goods. 

Article 138 of the VAT Directive stipulates technically an exemption which applies to 
supplies of goods which meet the condition laid down in that provision. The corollary to the 
tax exemption of the supply of the goods is the taxation of the intra-Community acquisition in 
the hands of the purchaser, under Article 2(1)(b)(i) of the VAT Directive. 
Taxation of the goods at the Member State of arrival of the goods is achieved through the 
creation of a new taxable event: the intra-Community acquisition of goods, whereas relief of 
internal taxation suffered by the goods in the Member State of departure of the goods is 
achieved through the exemption with a right of deduction provided for in article 169(b) of the 
VAT Directive.

In this respect, the taxation of most cross-border supplies of goods bears a striking 
resemblance to the tax treatment of exports and imports of goods.

Article 62 et seq of the VAT Directive lay down the rules governing the chargeable event and 
chargeability of VAT. According to Article 63 thereof, the general rule in this area, as regards 
supplies of goods and services, is that the chargeable event shall occur and VAT shall become 
chargeable when the goods are delivered or the services are performed. By this principle the 
system follows the fact that VAT is a tax on consumption. 
The question of when VAT becomes payable is closely related to the moment of the right to 
deduction. In a VAT regime based on the invoice system, the VAT mentioned on an invoice, 
paid or due, is deductible. It is true that the right to deduct can arise before the VAT has been 
paid in by the supplier but the current system also solves the situation where no invoices are 
issued yet or even when no invoices are issued at all.

Furthermore, Article 66 of the VAT Directive allows Member States  to lay down that the tax 
shall become chargeable, for certain transactions or for certain categories of taxable persons 
inter alia no later than receipt of the price. That provision comprises the so-called "Ist-
Besteuerung", the taxation which the petitioner prefers within his suggestions. The German 
law contains the implementation of this option under § 13 (1) Number 1, letter b) in 
connection with § 20 Umsatzsteuergesetz.
Title VII of the VAT Directive distinguishes between the taxable amount regarding supplies 
of goods or services, intra-Community acquisitions of goods, importation of goods and 
miscellaneous subjects. In its Article 73 the taxable amount is defined as everything which 
constitutes consideration obtained or to be obtained by the supplier from the purchaser, the 
customer or a third party, including subsidies directly linked to the price of such supplies. 
That provision embodies one of the fundamental principles of the VAT Directive, according 
to which the basis of assessment is the consideration actually received1 and the corollary of 
which is that the tax authorities may not in any circumstances charge an amount of VAT 
exceeding the tax paid by the taxable person2.
                                               
1 ECJ, judgment of 23 November 1988 in Case C-230/87 Naturally Yours Cosmetics, paragraph 16.
2 ECJ, judgment of 24 October 1996 in Case C-317/94 Gibbs, paragraph 24.
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Under Article 90 of the VAT Directive, in the case of cancellation, refusal or total or partial 
non-payment or where the price is reduced after the supply takes place, the taxable amount 
shall be reduced accordingly under the conditions which are to be determined by the Member 
States. That provision therefore requires the Member States to reduce the taxable amount and, 
consequently, the amount of VAT payable by the taxable person whenever, after a transaction 
has been concluded, part or all of the consideration has not been received by the taxable 
person.
Accordingly, § 17 of the German Umsatzsteuergesetz transposes that provision. Its paragraph 
2 Number 1 provides for the adjustment of the taxable amount in cases of insolvency.
As already explained in the first reply to the petition, it should be stressed once more that 
based on the current VAT system it is the recipient of the transaction who has to decide 
whether the VAT is deductible. The supplier is not obliged to verify the purchasers' status 
regarding the taxability of the service. His transactions are always taxed provided no 
exemption is applicable.

Additionally, the fractionated payment diminishes certain risks of fraud/failure to pay (e.g.
insolvency) because the amount of VAT (and therefore the risk) is divided over a number of 
taxable persons. A "single-stage tax" implies that the total amount of VAT has to be paid by 
the last one in the chain (sometimes smaller taxable persons at retail level) which results in a 
"concentration" of risks at that level.

Nevertheless, at first sight, cases could exist where levying VAT on transactions between two 
taxable persons seems to be merely academic. But, the VAT system as such should be 
regarded as an integral whole. Any amendment on selected aspects or the introductions of 
special arrangements create upheavals which do not comply with the remaining rest based on 
the fundamental principles.

General aspects
On 1 December 2010, the Commission published the "Green Paper on the future of VAT -
Towards a simpler, more robust and efficient VAT" (COM(2010) 695 final and SEC(2010) 
1455 final), where the topic of the VAT treatment of cross-border transactions within the 
single market is broadly reflected on and various possible options of taxation are referred to as 
examples. The Commission launched an open public consultation on this Green Paper and the 
mentioned document is available on the following internet page: 

http://ec.europa.eu/taxation_customs/common/consultations/tax/2010_11_future_vat_de.htm
The petitioner is invited to provide his opinions and to present further comments on the 
improvement of the current VAT system in response to the raised questions. Any 
contributions can be submitted directly via the available link on the alluded internet page.

Based on Article 113 of the Treaty on the Functioning of the European Union, the Council 
shall, acting unanimously in accordance with a special legislative procedure and after 
consulting the European Parliament and the Economic and Social Committee, adopt 
provisions for the harmonisation of legislation concerning inter alia turnover taxes to the 
extent that such harmonisation is necessary to ensure the establishment and the functioning of 
the internal market and to avoid distortion of competition.
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Within the framework of the Treaties of the European Union, all tax decisions to be taken at 
European level are subject to the unanimity rule. That is, any change and adoption in the area 
of the VAT Directive require the unanimous agreement of all 27 Member States in the 
Council.

According to the current VAT Directive, Member States are obliged to adopt national 
legislation on turnover taxes which ensures that transactions made between taxable persons 
within the territory of their country fall within the scope of VAT. Domestic supplies of goods 
or services, intra-Community acquisitions and importation of goods from third countries are 
subject to VAT except in cases where an exemption applies.


