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NOTICE TO MEMBERS

Subject: Petition 0720/2010 by Giulio Marini (Italian), on clarification regarding the 
transposition by Italy of Directive 98/5/EC to facilitate practice of the 
profession of lawyer on a permanent basis in a Member State other than that 
in which the qualification was obtained

1. Summary of petition

The petitioner seeks clarification as to whether the transposition of Directive 98/5/EC by Italy 
adequately reflects the legislators' intention to facilitate practice of the profession of lawyer 
on a permanent basis in a Member State other than that in which the qualification was 
obtained. According to the petitioner, Italian law adds an additional criterion not foreseen by 
the directive and which makes access to the profession more complicated.

2. Admissibility

Declared admissible on 25 October 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 13 January 2011.

The petition

In seeking clarification concerning the transposition by Italy of Directive 98/5/EC, the 
petitioner raises two questions. Firstly, whether the national competent authority should take 
into account activity carried out within the meaning of Directive 77/249/EEC to facilitate the 
effective exercise by lawyers of freedom to provide services (without enrolment with the 
relevant national association) in calculating the period of effective and regular pursuit of the 
profession within the meaning of Article 10 of Directive 98/5/EC. Secondly, whether it would 
be possible to give a definition of "effective and regular activity" and indicate a list of 
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exclusions. 

As regards the first question, it should be noted from the outset that Directive 77/249 and 
Directive 98/5/EC have different objectives. Directive 77/249 seeks to facilitate the exercise 
of the profession of lawyer in a Member State without the need to be established in that 
Member State (for lawyers legally established in one of the other Member States). In contrast, 
Directive 98/5/EC provides a framework for the establishment of lawyers in a Member State 
other than that in which they acquired their professional qualifications, including eventual full 
integration into the legal profession of the host Member State with the right to use the 
professional title of that Member State. 

This difference in objectives is reflected in the respective provisions concerning registration 
with the relevant national association: under Article 4(1) of Directive 77/249/EEC, lawyers 
are exempt from the requirement to register with a professional organisation in the host 
Member States, whereas Art. 3(1) of Directive 98/5/EC states that "a lawyer who wishes to 
practise in a Member State other than that in which he obtained his professional qualification 
shall register with the competent authority in that State". 

In view of the above, it appears that activities performed within the framework of Directive 
77/249/EC, i.e. in the context of the exercise of the right of freedom to provide services, 
might not fulfil the conditions of "effective and regular pursuit" which Article 10(1) of 
Directive 98/5/EC defines as "actual exercise of the activity without any interruption other 
than that resulting from the events of everyday life". In principle, a lawyer wishing to engage 
in the exercise of the profession thus defined, especially if he intends to become fully 
integrated into the legal system of the host Member State in the long run, should seek to 
exercise his right to freedom of establishment which is governed by Directive 98/5/EC, and 
not Directive 77/249/EEC. However, the Commission does not have enough information on 
the circumstances under which the petitioner has exercised the profession and is therefore not 
in a position to provide a fully-fledged analysis of the petitioner’s case. 

As regards the second question, because of considerable differences between the legal 
systems of the Member States, it does not appear appropriate to define "effective and regular 
pursuit" (beyond the definition of Article 10(1) of Directive 98/5/EC quoted above) at the EU 
level. The same applies to a list of exclusions. The competent authorities in the Member 
States are best placed to assess, on a case by case basis, taking into account the specificities of 
their legal system, as well as the circumstances of the individual lawyer, which activities 
constitute "effective and regular pursuit" of the profession. 

However, the Commission would consider taking action against a Member State if the 
decision to exclude certain activities appeared to be taken in a discriminatory manner or on 
otherwise unjustified grounds. But it is not sufficiently clear from the information provided by 
the petitioner exactly which activities have been excluded by the Italian authorities for the 
Commission to make that assessment. 

4. Commission reply (REV.), received on 10 June 2011.

On examination of the supplementary information provided by the petitioner, the Commission 
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can offer the following observations in order to provide a general clarification of the 
objectives and scope of the various Directives regulating the free movement of lawyers in the 
single market and to address the specific questions raised by the petitioner.

Directive 2005/36/EC on recognition of professional qualifications1, provides for a general 
system of recognition of qualifications. The Directive stipulates that a Member State must 
permit access to a profession to an applicant whose qualifications for that profession were 
acquired in another Member State. Where there are substantial differences in the 
qualifications required by the host Member State and those held by the applicant, the relevant 
competent authority may impose compensation measures on the applicant. In general, the 
applicant can choose between an adaptation period and an aptitude test. However, for 
professions the exercise of which requires precise knowledge of national law, the Directive 
allows Member States to stipulate a specific compensation measure (most Member States 
require an aptitude test in this context). Recognition of qualifications by the competent 
authority of the host Member State enables the applicant to become fully integrated into the 
profession, including the use of the professional title of the host Member State.

Directive 98/5/EC provides for an alternative route, specific to lawyers. In contrast to 
Directive 2005/36/EC, access to the profession in another Member States under this Directive 
is granted on the basis of the professional title of one of the other Member States (which 
presupposes legal establishment in that Member State) rather than directly on the basis of 
qualifications. The Directive thus facilitates lawyers' access to the profession in other Member 
States in that it eliminates the examination of qualifications by the competent authority and 
the need to complete compensation measures. However, in order to account for any lack of 
precise knowledge of the national law of the host Member State, lawyers benefiting from the 
provisions of Directive 98/5/EC must exercise the profession under their home Member State 
title. 

Article 10 of Directive 98/5/EC provides a means of full integration into the profession of the 
host Member State for those lawyers who have already benefited from the Directive by 
becoming established in that Member State under their home Member State titles. It is based 
on the premise that any gaps in the precise knowledge of the national law of the host Member 
State can be bridged by effective and regular pursuit of the profession in the Member State 
and in the law of that Member State for a minimum of three years. 

Additionally, Directive 98/5/EC takes into account the fact that some lawyers who are 
effectively and regularly pursuing the profession under their home Member State title may 
occasionally work in the law of their home Member State or international law (for example 
representing the interests of nationals of the host Member State who require advice on the law 
of the lawyers' home Member State). These lawyers may not be in the position to provide the 
competent authorities with information on a sufficient number of matters they dealt with 
involving the host Member State law to effectively demonstrate the level of knowledge of the 
host Member State law required of lawyers exercising under the professional title of that 
Member State. As a solution to this specific problem, Article 10.3(a) of the Directive 
stipulates that competent authorities of the host Member State must take into account also any 

                                               
1 The Directive replaces Directive 89/48/EEC on a general system for the recognition of higher-education 
diplomas awarded on completion of professional education and training of at least three years' duration
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attendance at lectures or seminars on the law of the host Member State (during those three 
years). 

Unlike Directive 2005/36/EC, Directive 98/5/EC does not offer the possibility of 
simultaneous registration with the competent authority of the host Member State and full 
integration into the profession in that Member State1. The only means of full integration under 
Directive 98/5/EC is based on Article 10, as outlined above.

Directives 2005/36/EC and 98/5/EC are the only Directives which facilitate the exercise of 
lawyers' freedom of establishment, with respect to recognition of their qualifications. The 
objective of Directive 77/249/EEC is to facilitate freedom to provide services by lawyers who
do not have the intention to become fully integrated into the profession in a host Member 
State or even to register in a host Member State under their home Member State title2. 
Although, as noted by the petitioner, it does not set a ceiling on the duration or regularity of 
the provision of services, criteria have been developed by the European Court of Justice, 
notably in the Gebhardt case3. Based on the Court's jurisprudence, the temporary or 
occasional nature of provision of service is to be established on a case-by-case basis, taking 
into account its duration, frequency, regularity and continuity. 

It is worth noting that some of the same concepts are referred to in Article 10.1 of Directive 
98/5/EC in establishing the conditions under which a lawyer practicing under his home 
Member State title may become fully integrated into the profession in the host Member State: 
the minimum duration is set at three years, it is further stipulated that the exercise must have 
been "effective and regular", which, in turn, is defined as "actual exercise of the activity 
without any interruption other than that resulting from, the events of everyday life", thus 
implying continuity. 

Consequently it appears that the objectives and scope of the two Directives are different: if a 
lawyer wishes to benefit from the rights under Directive 77/249/EC to provide services he 
should not register with the competent authority in the host Member State, if his activity in the 
host Member State - having regard to its duration, frequency, regularity and continuity - does 
not constitute establishment,. If a lawyer wants to benefit from Article 10 of Directive 
98/5/EC, he must essentially demonstrate that he is established in the host Member State. For 
this reason, provisions of Italian law stipulating that the period to be considered for the 
purposes of Article 10 of Directive 98/5/EC begins at the moment of the lawyers' registration 
in the host Member State (which is a requirement under Article 3 of Directive 98/5/EC) does 
not appear to infringe Union law. 

In response to the first specific question of the petitioner, concerning Directive 2006/123/EC 
and Title II of Directive 2005/36/EC, the Commission would like to point out that provision 
of service by lawyers under Directive 77/249/EEC is excluded from these instruments by 

                                               
1 Recital 42 of Directive 2005/36/EC states: "(…) The recognition of professional qualifications for lawyers for 
the purpose of immediate establishment under the professional title of the host Member State should be covered 
by this Directive."
2 A recital to Directive 77/249/EC, states that it "deals only with measures to facilitate the effective pursuit of the 
activities of lawyers by way of provision of services; (…) more detailed measures will be necessary to facilitate 
the effective exercise of the right of establishment.
3 Judgment of 30 November 1995, Gebhard, Case 55/94, ECR 1995, p. I-4165
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virtue of Article 17.4 of Directive 2006/123/EC and recital (42) of Directive 2005/36/EC.

The second question, whether recognition of activity in the law of the host Member State is 
dependent on prior possession of qualifications, must be answered in the affirmative, as all the 
Directives referred to above are applicable to fully qualified professionals only. 

In response to the third question, provisions of Italian law stipulating that the period to be 
considered for the purposes of Article 10 of Directive 98/5/EC begins at the moment of the 
lawyers' registration in the host Member State (which is a requirement under Article 3 of 
Directive 98/5/EC), or practices of ordini professionali reflecting this rule, do not appear to 
infringe Union law in view of the respective objectives and scope of Directive 98/5/EC and 
Directive 77/249/EEC which are discussed in detail above and in the Commission's earlier 
observations in relation to this petition.

Conclusion 

In view of the above, the Commission does not consider that the petition demonstrates breach 
of EU law.


