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NOTICE TO MEMBERS

Subject: Petition 1071/2010 by María de los Milagros Hernán Álvarez (Spanish), on 
behalf of the association of victims of AFINSA Bienes Tangibles SA, on 
administration proceedings against the AFINSA company

1. Summary of petition

The petitioner asks the European Parliament to set up a committee of inquiry into the 
administration proceedings initiated against the AFINSA company, with a view to having the 
Spanish authorities responsible declared liable in part for losses and damages sustained by the 
company's clients as a result of their actions. The Spanish authorities took control of the 
AFINSA company in 2006 following discovery of a presumed fraudulent pyramid scheme. 
The various victims associations have initiated proceedings against the State before the 
Administrative Claims Division of the National High Court claiming pecuniary liability for 
negligence on the grounds that it failed to regulate or monitor the stamp portfolio investment 
activities which have been taking place in Spain for the last 27 years.

2. Admissibility

Declared admissible on 15 December 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 10 June 2011.

The petition

The petitioner represents persons who had placed money with a Spanish firm called Afinsa 
Bienes Tangibles S.A. (AFINSA), specialising in trading of stamps. Based on the description 
provided in the petition, the business of the firm consisted of selling stamps to customers and 
subsequently taking the commitment to sell the stamps on the customers' behalf and pay to 
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them the proceeds of the sale (or a specified amount in the event that no third party purchaser 
was found within the agreed period). The purchase of stamps was considered as an alternative 
form of investment by the AFINSA's clients.

On May 2006 the Spanish authorities seized the activities of AFINSA on the basis of 
accusations of fraudulent business activity. The petitioners claim a loss of their investments 
since the activities of AFINSA were suspended by the Spanish Authorities. In particular, the 
petition claims that the seizure of AFINSA was disproportionate and that the action of the 
Spanish Authorities and Courts exacerbated the damages that the precautionary closure of the 
company was intended to prevent. The petition also mentions the issue of the nature of 
AFINSA, whether a commercial or a financial undertaking, and refers to the alleged 
expropriation of citizens' properties (the stamps) as a result of the action of Spanish 
authorities. 

The Commission's observations

Since November 2007, the provision of investment services to clients in the EU is regulated 
under Directive 2004/39/EC1 (so called MiFID). The directive covers credit institutions 
(banks) and investment firms, which are authorised and supervised entities providing services 
such as the execution of orders on behalf of clients, reception and transmission of orders, 
investment advice and portfolio management. In order to qualify as investment services, these 
activities should relate to financial instruments (for instance, shares, bonds, money-market
instruments). Specific conduct of business rules apply to the provision of these services. 
Before the application of MiFID, the provision of most of the investment services relating to 
financial instruments by investment firms and banks was regulated at EU level under 
Directive 93/22/EEC2. Directive 97/9/EC3 on investor compensation schemes complements 
the framework for the provision of investment services and provides for a coverage to clients 
of investment firms and banks, when the firms are unable to return assets that they hold on 
behalf of clients.

The EU regulatory framework also covers certain collective investment undertakings 
(UCITS) and their management companies. Directive 85/611/EEC4 (to be replaced by 
Directive 2009/65/EC5 as of 1 July 2011) lays down common requirements for the 
organization, management and oversight of the UCITS funds and their management 
companies. It imposes rules relating to portfolio diversification, liquidity and use of leverage. 
                                               
1 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in 
financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC 
of the European Parliament and of the Council and repealing Council Directive 93/22/EEC - OJ L 145, 
30.4.2004, p. 1–44
2 Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities field - OJ L 141, 
11.6.1993, p. 27–46 
3 Directive 97/9/EC of the European Parliament and of the Council of 3 March 1997 on investor-
compensation schemes - OJ L 84, 26.3.1997, p. 22–31
4 Council Directive 85/611/EEC of 20 December 1985 on coordination of laws, regulations and administrative 
provisions relating to undertakings for collective investment in transferable securities (UCITS) - OJ L 375, 
31.12.1985, p. 3
5 Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 on coordination of laws, 
regulations and administrative provisions relating to undertakings for collective investment in transferable 
securities (UCITS) (recast) - OJ L 302, 17.11.2009, p.32 - 96
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The UCITS Directive defines a list of eligible assets in which the fund can invest. This list 
includes only transferable securities and certain other financial instruments. 

On the basis of the information provided by the petitioners, AFINSA was not authorised as an 
investment firm or a bank or a UCITS management company. Furthermore, stamps do not 
qualify as financial instruments and are not eligible assets for UCITS funds. As a 
consequence, the EU legislation mentioned above does not apply to AFINSA and to the sale 
and purchase of stamps by AFINSA's clients. The described framework, however, does not 
prevent national authorities from regulating at national level alternative forms of investments 
or from taking enforcement action towards entities providing illegal activities or committing 
fraud. 

As regards the irregularities allegedly committed by the Spanish Authorities in the judicial 
proceedings concerning AFINSA, the alleged subsequent losses and the possible claims for 
compensation, it should be noted that this falls outside the competences of the EU and that 
any step, as appropriate, should be taken at national level.

Conclusions

In the light of the above, the Commission takes the view that the activity of AFINSA was not 
subject to specific measures of regulation by virtue of EU legislation. However, this 
circumstance does not prevent Member States from regulating this type of activity or 
intervening when it is provided. Furthermore, the Commission would also like to recall that 
actions for damages as described in the petition fall within the scope of national law.


