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NOTICE TO MEMBERS

Subject: Petition 1414/2010by Enrique Arraiz Curbelo (Spanish), on alleged loopholes 
in Council Regulation (EC) 2201/2003 of 27 November 2003, concerning 
jurisdiction and the recognition and enforcement of judgments in 
matrimonial matters and the matters of parental responsibility 

1. Summary of petition

The petitioner considers that Council Regulation (EC) No 2201/2003 of 27 November 2003 
concerning jurisdiction and the recognition and enforcement of judgments in matrimonial 
matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000 
contains many loopholes. Among these, he cites the lack of provision for sanctions against 
individuals who make false accusations of abduction of minors by one of their parents, and 
respect for the principle of presumed innocence.

2. Admissibility

Declared admissible on 23 February 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 10 June 2011.

The petition

The Commission would like to point out that the petitioner’s previous petition no. 1565/2008 
concerned the same issue: the petitioner complained that a Finnish court had wrongly 
convicted him of criminal child abduction on the basis of false accusations and that the 
criminal proceedings leading to that conviction were arbitrary and discriminatory. Having 
examined petition 1565/2008, the Commission did not find an infringement of EU law. The 
Committee on Petitions subsequently closed petition 1565/2008 on the basis of the 
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Commission’s reply.

Since 2009, the petitioner has sent a considerable number of letters to various Commission 
services concerning his case. On each occasion, the Commission concluded that it was not 
possible to establish that the Finnish or Spanish authorities had acted contrary to EU law. The 
Commission advised the petitioner to pursue the legal remedies available to him in the 
Member States concerned.

In his next petition, the petitioner raises the question of what action the European Union 
intends to take against false accusations of wrongful removal of children made against a 
parent who is a national of a Member State that is not the Member State in which the family 
habitually lives. He criticises Regulation (EC) No 2201/2003 in that it does not sufficiently 
protect non-custodial parents of foreign nationality.

The Commission's comments on the petition

The Commission would like to refer the Committee on Petitions to its communications 
concerning petition no. 1565/2008.

Regulation (EC) No 2201/2003 is a legal instrument governing judicial cooperation in civil 
matters. The Commission does not see any need to take action to protect parents against false 
accusations of wrongful removal of children. The question as to whether there has been a 
wrongful removal is to be resolved on the basis of the applicable custody arrangements. The 
acquisition of custody rights and the arrangements for their exercise are governed by the law 
of the child’s place of habitual residence. It is for the competent national authorities at the 
place of the child’s place of habitual residence to assess whether the non-custodial parent has 
breached the other parent’s custody rights, considering the specific circumstances of each 
case. If the non-custodial parent is of the opinion that these authorities have incorrectly 
assessed the facts of the case because they were misled by false evidence and/or have 
incorrectly applied national law, he or she is advised to lodge an appeal against that decision 
in the Member State concerned.

Article 6(1) of the Treaty on European Union attributes the same legal value to the Charter of 
Fundamental Rights of the European Union as it does to the Treaties. Recital 33 of Regulation 
(EC) No 2201/2003 states specifically that the Regulation recognises the fundamental rights 
and observes the principles of the Charter. Pursuant to Article 51(1), first sentence of the 
Charter, the provisions of the Charter are addressed to the Member States when they 
implement EU law. Accordingly, Member State authorities, when applying the provisions of 
Regulation (EC) No 2201/2003, must ensure respect for the fundamental rights of the non-
custodial parent of foreign nationality as set out in the Charter, especially the non-
discrimination principle in Article 21(2).

If the petition concerns the protection of the non-custodial parent under criminal law, it should 
be noted that Regulation (EC) No 2201/2003 as a civil law instrument does not give any 
indication whether the wrongful removal of a child also constitutes a criminal offence. 
Equally, Regulation (EC) No 2201/2003 does not provide for any criminal law sanctions for 
false allegations of criminal child abduction. Whether a parent that wrongfully removes a 
child or falsely accuses the other parent of parental child abduction is criminally liable 
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depends on the substantive criminal law of each Member State. In this context, the 
Commission would like to highlight that not all Member States qualify the wrongful removal 
of a child as a criminal offence.

When Member State authorities apply national substantive criminal law, it is for the Member 
State concerned to ensure that its authorities’ decisions comply with fundamental rights, 
including the principle of non-discrimination. The Commission has monitored the practical 
application of Regulation (EC) No 2201/2003 in the Member States and found no evidence 
that false accusations of wrongful removal of children are a widespread and pressing problem. 
Consequently, the Commission does not see the need for any proposal to enact criminal law 
legislation at EU level on false accusations of wrongful removal of children.

Conclusion

The Commission does not see the need to take action at EU level on the issues raised by the 
petitioner.


