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Subject: Petition 1510/2010 by Jezefa Bania (Polish), on double taxation

1. Summary of petition

The petitioner maintains that she is the victim of double taxation, since the pension she 
receives from the Netherlands is combined with her Polish widow’s pension and then taxed at 
19% by the Polish tax authorities. She doubts whether this state of affairs is compatible with 
EU legislation in this area, and calls on the European Parliament to take the matter up.

2. Admissibility

Declared admissible on 18 March 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 June 2011.

The petition

The petitioner, who appears to reside in Poland, receives two pensions from the Netherlands: 
first, a gross monthly pension amounting to EUR 237.83 and second – following the death of 
her husband – a monthly pension amounting to EUR 40.50. The total of EUR 278.33 is taxed 
at 19% in Poland which the petitioner considers to amount to double taxation. The Polish 
Social Insurance Office (ZUS) refused to grant the petitioner a pension because she has not 
completed the required periods of employment.

The Commission's observations

The information supplied by the petitioner is very sparse. Despite the efforts of the Committee 
on Petitions, additional information – such as a copy of the petitioner's tax return or of the 
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ZUS's refusal to grant a pension to the petitioner – could not be obtained from the petitioner.

The petitioner does not indicate which type of pension she receives from the Netherlands – a 
pension from a statutory social security scheme, an occupational scheme or an individual 
scheme pension. This is important because the different types of pensions might be treated 
differently for tax purposes. In our analysis we assume that the petitioner receives a statutory 
social security pension from private employment. This is the most common pension received 
in the Netherlands due to the fact that generally, participation in a statutory social security 
scheme is compulsory for the entire employed or resident population. In addition we assume 
that the petitioner receives her pension from the Netherlands "net", rather than "gross", 
because if she receives her pension from the Netherlands "gross", i.e. without any tax paid in 
the Netherlands and only Poland taxes the pension, we do not see how double taxation could 
arise.

In any case, the Commission would like to point out there is no EU law on the taxation of 
pensions and on the avoidance of double taxation. Member States and their political 
subdivisions have broad freedom to design their tax systems, including the rules for taxation 
of pensions, in the most appropriate way to meet their domestic policy objectives. 
Nevertheless, in the exercise of their taxation rights, Member States must respect their 
obligations under the EU Treaties and are therefore not allowed to discriminate on the basis of 
nationality or to apply unjustified restrictions to the exercise of the fundamental Treaty 
freedoms. However, the petition contains no information on discrimination or unfavourable 
tax treatment from an EU law perspective.

Furthermore, under EU law, Member States retain the power to define the criteria for 
allocating taxation rights under bilateral arrangements with other EU Member States to 
eliminate double taxation. In this regard, the Netherlands and Poland have concluded a 
bilateral Convention for the avoidance of double taxation in which they have allocated the 
taxation rights on taxes on income between themselves.

The general rule of Article 18 on Pensions, annuities and social of the Dutch-Polish Tax 
Convention provides that pensions paid in respect of past private employment are taxable only 
in the State of residence of the recipient. However there are a number of exceptions to this 
rule and para. 5 stipulates that "Any pension and other payment paid out under the provisions 
of a social security system of a Contracting State (i.e. the Netherlands in the case of the 
petitioner) to a resident of the other Contracting State (i.e. Poland in the case of the 
petitioner) may be taxed in the first-mentioned Contracting State (i.e. in the Netherlands in 
the case of the petitioner).

If the Netherlands has the right to tax the pension according to the provisions of the 
Convention and Poland also taxes the pension according to its domestic tax provisions, this 
may result in double taxation. However, Article 23, para 5 (a) of the Convention provides that 
if a resident of Poland derives income which may be taxed in the Netherlands according to the 
Convention, Poland shall avoid the double taxation by allowing as a deduction from the tax 
on the income of that resident, an amount equal to the income tax paid in the Netherlands. 
Such deduction shall not, however, exceed that part of the income tax, as computed before the 
deduction is given, which is attributable to the income which may be taxed in the Netherlands.
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The information above is of general nature and for information purposes only. More specific 
information should be obtained from the Member State of residence of the petitioner which is 
best aware of the petitioner's personal circumstances and is thus best placed to advise her on 
her specific situation.

As regards the fact that the petitioner is not granted a pension by the ZUS on the grounds that 
she has not completed the minimum period of work necessary for entitlement to a pension 
under Polish law, the Commission would like to point out that, according to the principle of 
aggregation of periods laid down in Article 6 of Regulation (EC) No 883/2004 on the 
coordination of social security systems1, for the purposes of the completion of this minimum 
period, ZUS was obliged to take into account periods of insurance, employment, self-
employment or residence completed under the legislation of any other Member State to the 
extent necessary as though they were periods completed under the legislation which it applies.

Given the lack of detail on the ZUS's refusal, it cannot be excluded that the period of 
employment completed by the petitioner in the Netherlands was not taken into account by the 
ZUS (possibly because the ZUS was not made aware of this period by the petitioner).

Conclusion

Basing its conclusion on the sparse information available and in view of the fact that the 
interpretation of bilateral tax conventions remains the responsibility of the Member States that 
have concluded them, the Commission recommends that the petitioner contacts her local tax 
office in order to explore how the double taxation that she claims to have been subjected to 
could be relieved. Regarding her possible right to a Polish pension, the Commission would 
like to encourage the petitioner to verify that the ZUS has indeed taken into account her 
periods of employment in the Netherlands. Should this not be the case, she should submit 
detailed information about this period of employment to the ZUS so as to enable the latter to 
adopt a new decision in her case.

                                               
1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 
coordination of social security systems, OJ L 166, 30.4.2004, p. 1 (Corrigendum OJ L 200, 7.6.2004, p. 1), as 
last amended by Commission Regulation (EU) No 1244/2010 (OJ L 338, 22.12.2010, p. 35).


