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NOTICE TO MEMBERS

Subject: Petition 0169/2010 by S.S. (British), on the Belgian authorities’ failure to 
implement the provisions of Directive 2004/38/EC of the European 
Parliament and of the Council of 29 April 2004 on the right of citizens of the 
Union and their family members to move and reside freely within the 
territory of the Member States

1. Summary of petition

The petitioner, who is a British citizen, complains at the manner in which the Belgian 
authorities dealt with his application for a visa for his parents, who are Kenyan nationals. He 
points out that the responsible Belgian authorities incorrectly processed the application on the 
basis of Regulation (EC) No 562/2006 of the European Parliament and of the Council 
establishing a Community code on the rules governing the movement of persons across 
borders (Schengen borders code), in that they failed to take account of Article 2 of Directive 
2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of 
citizens of the Union and their family members to move and reside freely within the territory 
of the Member States, which refers to family members and their rights. The petitioner 
therefore calls on the European Parliament to intercede with the Belgian authorities and 
ensure that they comply with the applicable provisions of EU legislation. 

2. Admissibility

Declared admissible on 8 June 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 8 October 2010.

Regulation (EC) No 810/2009 establishing a Community Code on Visas (OJ L 243 of 15 
September 2009) establishes the procedures and conditions for issuing visas for transit 
through or intended stays in the territory of the Member States not exceeding any six-month 
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period. 

Directive 2004/38/EC provides that "Member States shall grant [family members covered by
the Directive] every facility to obtain the necessary visa" and in terms of supporting 
documents, a family member of an EU citizen, must, when applying for a visa, prove that they 
are beneficiaries of the Directive. This means proving that:

 there is an EU citizen from whom the visa applicant can derive rights; 

 the visa applicant is a family member (e.g. a marriage certificate, birth certificate, proof of 
dependency, identity document (passport)); and

 the visa applicant accompanies or joins an EU citizen (e.g. a proof that the EU citizen 
already resides in the host Member State or a confirmation that the EU citizen will travel 
to the host Member State).

Additional documents regarding the purpose of travel and means of subsistence may not be 
required from a family member of an EU citizen who is covered by the Directive. This is also 
reflected in the exemption for this category of persons from filling certain fields of the visa 
application form. 

As regards the substance of the petition, attention is drawn to the fact that the situation as 
presented by the petitioner is not entirely clear: 
- if he were he to join or travel with his parents to Belgium, in that case the parents would be 
covered by the Directive and benefit from all the facilitations offered under such 
circumstances, but
- were the parents to travel on their own to Belgium, they would not be covered by the 
Directive, and the general rules in relation to the applicant for a short stay visa would apply.

4. Further Commission reply, received on 6 September 2011 (REV)

The petitioner is an UK national living in the UK. He assumes that his parents are included in 
the list of family members under Article 2 of the Directive 2004/38/EC. On these grounds he 
thinks that Belgium shall deliver his parents a Schengen entry visa for the Belgian territory.
The Commission's observations
Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States. 

As provided in Article 3(1), Directive 2004/38/EC only applies to Union citizens who move 
to or reside in a Member State other than that of which they are a national, and to their family 
members who accompany or join them. 

This means that the petitioner would need to travel together with his parents to Belgium (so 
that they will "accompany" him, as required by Article 3 of the said Directive).

Article 2(2)d includes among the beneficiaries of the Directive "the dependent direct  relatives 
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in ascending lines".

The Guidelines of 2 July 2009 on Directive 2004/38/EC (Communication of the European 
Commission to the European Parliament and to the Council of the EU: point 2.1.4) have 
clarified that the proof of the status of "dependent" family member can be given by any 
means.

Conclusion
On the basis of the few elements of information contained in the petition, it appears the 
Kenyan parents would need to ask for a visa at the Belgian consulate by proving their family 
ties and that they are "dependant" on the UK petitioner. Moreover, they would need to travel 
together with the UK national to Belgium.


