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NOTICE TO MEMBERS

Subject: Petition 0913/2010 by Janusz Wilczynski (Polish), on the failure by the Polish 
authorities to comply with Council Directive 85/337/EEC on the assessment 
of the effects of certain public and private projects on the environment and 
Council Directive 92/43/EEC on the conservation of natural habitats and of 
wild fauna and flora

1. Summary of petition

The petitioner refers to the planned A-2 motorway from Swiecko on the Polish-German 
border to the town of Nowy Tomysl, 106 km to the east. The petitioner states that the 
authorities responsible for approving the construction of this road, which will have an 
extremely severe impact on the nature reserve of Nietoperek, which features on the Natura 
2000 list (PL 080003), have breached a long list of provisions of Council Directive 
85/337/EEC on the assessment of the effects of certain public and private projects on the 
environment and Council Directive 92/43/EEC on the conservation of natural habitats and of 
wild fauna and flora. He points out that this type of infringement of EU environmental 
legislation is a widespread phenomenon in Poland, and refers inter alia to the case of the Via 
Baltica. The petitioner therefore calls on the European Parliament to ensure that the EU 
legislation in this area is upheld in general, and specifically in connection with this motorway 
project.

2. Admissibility

Declared admissible on 17 November 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 3 March 2011.

The Commission would like to note that it has received a complaint regarding the same issues 
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in relation to this project. The complaint has been registered and subsequently closed as a 
result of the investigation carried out. The analysis presented below takes into account the 
information presented in the petition, as well as the information submitted to the Commission 
as part of the registered complaint. 

Environmental Impact Assessment 
The project referred to by the petitioner falls under Annex I point 7(b) "construction of 
motorways and express roads" of the EIA Directive. For projects listed in Annex I of the 
directive, a mandatory impact assessment procedure has to be carried out; while for Annex II 
projects, Member States have to determine, either through a case by case examination or 
according to thresholds or criteria, whether the project is to be made subject to an assessment 
because of its likely significant effects on the environment taking into account the relevant 
selection criteria set out in Annex III of the directive (so called 'screening'). When an 
environmental impact assessment is carried out, the developer shall submit to the competent 
authorities a description of the likely significant effects of the proposed project, including, 
when relevant, cumulative effects. Moreover, the EIA procedure includes consultations with 
the public and other authorities likely to be concerned by reason of their specific 
environmental responsibilities. Further, the decision for development consent should take into 
account the outcomes of the above consultations and information provided by the developer to
the competent authorities. Finally, based on the directive, the decision to grant or refuse 
development consent has to be made available to the public.

The Commission would observe however that according to established case law of the Court 
of Justice (case C-396/92, Bund Naturschutz; case C-81/96 Haarlemmerliede), the EIA 
Directive does not apply when the development consent procedure was initiated prior to the 
date of entry into force of the directive.

The petitioner claims that the EIA Directive is applicable to the project in question, since the 
application for environmental consent was filed in June 2007 and the application for the 
construction permit was filed in December 2009. With this regard, the Commission would 
observe the following. The Polish authorisation procedures are most typically multi-stage 
procedures. For a motorway project the following consecutive decisions are required by the 
Polish law: location decision, environmental consent, and construction permit. All of these 
decisions should be treated as development consent in the meaning of the EIA Directive. In 
light of the established case-law quoted above, the date which determines the start of the 
authorisation procedure is the date when an application is filed for the first of the 
authorisation decisions. 

The Commission has thoroughly examined the information supplied by the petitioner, both as 
part of the petition and the complaint. It is apparent from the documents available to the 
Commission that the procedure for the location decision (i.e. first authorisation decision) was 
initiated in the mid-90s and was thus launched long before the date of entry into force of the 
EIA Directive for Poland, which was 1 May 2004. Consequently, in light of the established 
case-law of the Court of Justice, the directive's requirements are not applicable to it. Given the 
above, there is no need to carry out an analysis of the allegations made by the petitioner 
concerning the alleged breach of the specific provisions of the directive. 
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Habitats Directive 

According to Article 6(3) of the Habitats Directive "any plan or project not directly connected 
with or necessary to the management of the site but likely to have a significant effect thereon, 
either individually or in combination with other plans or projects, shall be subject to 
appropriate assessment of this implications for the site in view of the site's conservation 
objectives."  Further, according to Article 6(4) of the Habitats Directive if a project or plan 
having a significant impact on a Natura 2000 site is to be authorised, this is to be done only in 
the absence of alternative solutions and for reasons of overriding public interest.  

The petitioner claims that no appropriate analysis of variants has been carried out for the 
project in question and, hence, he alleges a breach of the procedural requirements flowing 
from Articles 6(3)-(4) of the Habitats Directive. In this regard the Commission would also 
like to observe that according to the ruling of the Court of Justice in case 209/04 Commission 
vs. Austria, the procedural requirements of Articles 6(3)-(4) of the Habitats Directive are 
obligatory for Member States only with regard to projects, for which applications for 
development consent were filed after the date when the directive became obligatory for the 
Member States, in the case of Poland, thus, as of 1 May 2004. Taking into consideration 
earlier conclusions concerning the start of the consent procedure for the project in question, in 
light of the established case-law of the Court of Justice, a breach of the procedural 
requirements of the Habitats Directive cannot be established. 

Issue of granting permitting decisions to different legal entity 

With regard to the issue of legal entities for which specific decisions were issued, the 
Commission would like to observe that this aspect falls outside of the EIA Directive and, 
therefore, does not raise any questions of non-compliance with the directive. 
Issue of incorrect transposition of the EU Directives  

The petitioner alleges a lack of transposition or incorrect transposition of some provisions of 
the EIA Directive, some provisions of Directive 2003/4/EC as well as Article 6(2) of the 
Aarhus Convention. 

EIA Directive 
The petitioner alleges that some of the definitions as enshrined in the EIA Directive have not 
been transposed into Polish law. This concerns the notion of development consent, public 
concerned and developer. Furthermore, in the opinion of the petitioner, Article 6(6) of the 
EIA Directive stipulating that "reasonable time-frames for the different phases shall be 
provided, allowing sufficient time for informing the public and for the public concerned to 
prepare and participate effectively in environmental decision-making subject to the provisions 
of this Article" has not been transposed into Polish law. 

The Commission would like to observe that it has carried out an in-depth analysis of the 
Polish transposition measures of the EIA Directive and having found the Polish provisions not 
fully compliant with the requirements of the directive, started an infringement procedure 
under former Article 226 Treaty establishing the European Community (now Article 258 
Treaty on Functioning of the European Union) in 2006. It is important to stress that it is a 
general non-conformity case, which is not related to a specific project. A Letter of Formal 
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Notice (first written warning) on the issue was addressed to Poland on 4 July 2006. A 
Reasoned Opinion (second written warning) was then issued on 29 June 2007. As a result of 
this action, the Polish authorities adopted a new law on access to information about the 
environment and its protection, public participation in environmental protection and 
environmental impact assessment, which came into force on 15 November 2008. In the 
opinion of the Commission, this new law is compliant with the EIA Directive with regard to 
its public consultation provisions and the transposition of the directive's definitions. 
Directive 2003/4/EC
In addition, the petitioner alleges that Directive 2003/4/EC on public access to environmental 
information and repealing Council Directive 90/313/EEC has not been properly transposed 
into the Polish legal system. The allegations concern in particular the transposition of Article 
1, 3(5)(a) and 3(5), 7(1), 8(1). 

The Commission has carried out an assessment of the measures transposing the requirements 
of the above-mentioned directive into national law as part of a horizontal exercise and, having 
found the Polish transposition not fully compliant, addressed a letter requesting clarification 
to the Polish authorities. The response of the Polish authorities has been received and is 
currently being assessed. It needs to be stressed, however, that any potential gaps in the 
transposition of Directive 2003/4/EC are not relevant to the project in question. Directive 
2003/4/EC does not set up specific duties to disseminate information with regard to different 
project categories. This requirement is enshrined in Article 6(2) of the EIA Directive, which 
provides for detailed duties to inform the public with regard to projects, which might have a 
significant impact on the environment. For the applicability of the EIA Directive, please see 
above. 
Aarhus Convention  
Finally, the petitioner alleges a lack of transposition of Article 6 section 2 of the Aarhus 
Convention which  stipulates that "The public concerned shall be informed, either by public 
notice or individually as appropriate, early in an environmental decision-making procedure, 
and in an adequate, timely and effective manner, inter alia, of: 

a) the proposed activity and application on which a decision will be taken; 
b) the nature of possible decisions or the draft decisions; 

c) the public authority responsible for making the decision; 
d) the envisaged procedure (…)". 

The Commission would observe that the decision-making process regarding activities listed in 
Annex I of the Convention, are inter alia governed by provisions of the Polish law 
transposing Directive 85/337/EEC and the Directive 2008/1/EC concerning integrated 
pollution prevention and control (the IPPC Directive)1. These provisions of Polish law include 
provisions on public consultation envisaged by Article 6(2) of the Aarhus Convention. 
Therefore, the Commission cannot agree that there is an absence of transposition measures for 
Article 6(2) of the Aarhus Convention.  

There is no evidence of a breach of EU environmental law as regards this project. As a matter 
of wider information, the Commission confirms that it is in dialogue with the Polish 
                                               
1 OJ L 24, 29.1.2008, p. 8
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authorities on how Poland has implemented Directive 2003/4/EC on access to information. 
However, this is not pertinent to this project. The Commission does not consider that any 
further action is required in this case and its own file concerning this matter was closed in 
January 2011.

4. (REV) Commission reply, received on 6 September 2011.

The petitioner came back with a claim that while undertaking the decision to close the petition, 
the Committee of Petitions of the European Parliament relied on untrue information provided by 
the European Commission. Furthermore, the petitioner claims that the petition was examined 
without the opinion of the Committee on the Environment. 

In principle, the petitioner repeats the arguments presented in the original petition. The most 
important allegation concerns the fact that in the view of the petitioner the project in question, the 
A-2 motorway from Świecko to Nowy Tomyśl, is a post-accession project. The petitioner notes 
that even though the location decision for the project in question was issued in 1996, the works on 
the project were resumed after 11 years, which required the location decision to be updated and in 
some cases, required a new location decision to be obtained. The petitioner refers to the issuing by 
local authorities of three new administrative decisions for the area affecting the petitioner's plots 
after 2004, e.g. the environmental decision of 6 August 2007, the location decision of 11 March 
2008 and the construction permit of 15 June 2009. 

In line with the claim that the project is a post-accession project, the petitioner reiterates his 
allegations concerning the lack of variants analysed for the project, resulting, in his view, in a 
breach of Article 6(4) of the Habitats Directive1. In addition, presuming that the project is a post-
accession project, the petitioner repeats the arguments presented before, alleging that public 
consultations were wrongly conducted, resulting in breach of the EIA Directive2. The petitioner 
also re-stated his  argument concerning the granting of permits to different legal entities 
(Autostrada Wielkopolska S.A. and not General Directorate for National Roads and Motorways). 
Then, the petitioner refers once again to the issue of the lack of the developer's right to use the 
property, on which the project is to be implemented. With regard to all the above claims, the 
petitioner is of the opinion that his arguments were not answered. Finally, the petitioner notes that 
the information addressed to him wrongly stated that the Polish law contains the definition of the 
'development consent' and 'developer'. 

On the issue of temporal application of the EU environmental law (pre or post-accession project) 

The Commission would like to note that similar allegations were presented by the petitioner in the 
original petition. The Commission explained then that: 

" (…) The Polish authorisation procedures are most typically multi-stage procedures. For a 
motorway project the following consecutive decisions are required by the Polish law: location 
decision, environmental consent, and construction permit. All of these decisions should be treated as 
                                               
1 Directive 92/43/EEC on the conservation of habitats and of wild fauna and flora (as amended) (hereafter the 
Habitats Directive); OJ L 206, 22.7.1992, p. 7.

2 Council Directive 85/337/EEC on the assessment of the effects of certain public and private projects on 
environment, as amended by Directive 2003/35/EC providing for public participation in respect of the drawing up of 
certain plans and programmes relating to the environment and amending with regard to public participation and 
access to justice Council Directive 85/337/EEC and 96/61/EC (hereafter the EIA Directive);  OJ  L 175, 5.7.1985, p. 
40.
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development consent in the meaning of the EIA Directive. In light of the established case-law quoted 
above, the date which determines the start of the authorisation procedure is the date when an 
application is filed for the first of the authorisation decisions.

The Commission has thoroughly examined the information supplied by the petitioner, both as part 
of the petition and the complaint. It is apparent from the documents available to the Commission 
that the procedure for the location decision (i.e. first authorisation decision) was initiated in the 
mid-90s and was thus launched long before the date of entry into force of the EIA Directive for 
Poland, which was 1 May 2004. Consequently, in light of the established case-law of the Court of 
Justice, the directive requirements are not applicable to it."

"(…) according to the ruling of the Court of Justice in case 209/04 Commission vs. Austria, the 
procedural requirements of Articles 6(3)-(4) of the Habitats Directive are obligatory for Member 
States only with regard to projects, for which applications for development consent were filed 
after the date when the directive became obligatory for the Member States, in case of Poland thus 
as of 1 May 2004. Taking into consideration earlier conclusions concerning the start of the 
consent procedure for the project in question, in light of established case-law of the Court of 
Justice, a breach of the procedural requirements of the Habitats Directive cannot be established." 

The location decisions for the project in question were issued in 19961. These decisions, even though 
modified to some extent at a later stage, are still binding. Thus, in the opinion of the Commission, 
the project in question is a pre-accession project. Consequently, in light of established case-law of 
the Court of Justice (case C-396/92, Bund Naturschutz; case C-81/96 Haarlemmerliede; case
209/04 Commission vs. Austria), the EIA Directive requirements and the procedural requirements 
of Articles 6(3)-(4) of the Habitats Directive are not applicable to it. 

In light of the above, there is no need to consider the petitioner's specific allegations concerning 
breaches of the EIA Directive or of Article 6(4) of the Habitats Directive by a project in question. 

On subsidiary works 

Nonetheless, it appears from the information presented by the petitioner that additional location 
decisions have been granted for subsidiary works related to the project in 2008. These works 
include the following: adjacent roads for access to plots, service areas, emergency exists, access 
roads to ecological ponds, access to passages for animals, additional parking places for service 
areas, extensions of payment areas. 

From the analysis of the attached location decision of 8 March 2008, it is clear that the conditions 
attached to the environmental decision2 issued for the project in question have been taken into 
account in the above-mentioned location decision and are binding also for the execution of
subsidiary works. During the procedure of issuing the above-mentioned environmental decision, 
an environmental report was prepared and public consultations were carried out for the whole 
project in question. In addition, according to the information presented by the petitioner, the 
whole project has been the subject of a second EIA procedure at the stage of issuing the 

                                               
1 decision 1/96 within Gorzow Voivodeship issued by Gorzow Voivode on 10 June 1996 (decision nr GP-
NB/7331/1/96); decision 1/96 within Zielona Góra Voivodeship issued by Zielona Góra Voivode on 25 June 
1996 (decision nr UAN-P-7331/1/96); decision 1/96 within Poznań Voivodeship issued by Poznań Voivode on 5 
July 1996 (decision nr GP-II-7331/1/96/1325).
2 Decision of 6 August 2007.
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construction permit. Thus, the Commission is not in position to establish a breach of the EIA 
Directive in this regard. 

As concerns the claim that public consultations at the stage of issuing the environmental decision 
were not carried out in compliance with the EIA Directive, the Commission would observe that 
infringement action has already been taken with regard to the horizontal non-conformity of the 
Polish provisions with the requirements of the EIA Directive concerning public participation. As a 
result of this action, the Polish authorities adopted a new law on 3 October 2008 on access to 
information about the environment and its protection, public participation in environmental 
protection and environmental impact assessment, which came into force on 15 November 2008. 
The new Polish law duly addresses the insufficiencies identified in the infringement procedure. 

With regard to the petitioner's claim that the public consultation process carried out at the stage of 
issuing the construction permit was hindered due to the publication of an announcement in the 
'Gazeta Lubuska' rather than in the 'Gazeta Wyborcza', lack of posters in vicinity of the planned 
investment and in the towns nearby as well as by an inappropriate calculation of the deadline set 
for providing comments, the Commission would observe the following. As provided under the 
Article 6(5) of the directive, Member States are free to choose appropriate means of 
communication to inform the public. From the analysis of the justification of the construction 
permit, it is clear that information about the possibility to submit comments and observations was 
placed on the Internet, on notice boards in the municipalities of various towns concerned, as well 
as in the local newspaper. The Commission has not found any evidence that printing the 
information in one newspaper rather than another impedes the rights of the public concerned to 
participate effectively in the consultation procedure. From the information available to the 
Commission, it can be concluded that, in addition to a regular public consultation procedure, there 
has been an additional voluntary public consultation carried out by the investor (e.g. the public 
hearing to discuss environmental issues related to passages for animals). Thus the members of the 
public concerned, including environmental NGOs, had used the possibility to submit comments 
on the project. The Commission is, therefore, not in position to establish a breach of Article 6(2) 
of the EIA Directive in this regard.  

With regard to concerns about the inappropriate calculation of the deadline set for providing 
comments, the Commission would observe that Article 49 of the Polish Code of Administrative 
Procedure does not seem to be applicable to Article 30 of the Law of 3 October 2008 and hence 
no breach of Article 6(2) of the EIA Directive with regard to the setting of deadlines can be 
established. 

On the issue of granting permitting decisions to different legal entity 

The Commission would like to refer to its previous communication: 

"With regard to the issue of legal entities for which specific decisions were issued, the 
Commission would like to observe that this aspect falls outside of the EIA Directive and, 
therefore, does not raise any questions of non-compliance with the directive." 

In addition to this, the Commission would like to observe that from the analysis of the information 
available, it seems that the public investor decided to transfer the implementation works to a 
different legal entity and hence the construction permit is issued to that entity. This, however, 
does not have any bearing on determining the start of the authorisation procedure as explained 
above. 
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On the issue of property

The petitioner claims that the developer relies on a defective statement regarding the right to 
dispose of the ground for construction purposes. The Commission would observe that the issue of 
property and expropriation lies beyond the scope of the Commission's competence since the 
matter falls within the exclusive scope of responsibility of the Member States.

On the issue of transposition of the notion of 'development consent' and 'developer'  

With regard to the observation of the petitioner that the Commission wrongly stated that the 
Polish law contains the definition of 'development consent' and 'developer', the Commission 
would like to refer to its previous communication where it stated: 

"In opinion of the Commission, this new law is compliant with the EIA Directive with regard to its 
public consultation provisions or the transposition of the directive's definitions." 

In this regard, it should be also stressed that it is established case-law of the Court of Justice that 
the transposition of a directive into national legal system does not necessarily require the directive 
to be copied verbatim in express. In some situations, a general legal context may be adequate for 
the purpose, on the condition that the context guarantees the full application of the directive 
(C-6/04, 428/04). In the opinion of the Commission, the general legal context applicable to the 
EIA procedure under the Polish law guarantees the application of the duties flowing from the 
directive put upon a developer and is sufficiently linked to the notion of the development consent.  

Conclusion

The project, including the subsidiary works, does not give rise to any breach of the EU law. 
Therefore, in opinion of the Commission, since no breach of EU environmental law can be 
established with regard to the project in question, the Commission does not consider any further 
action is required in this case.


