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NOTICE TO MEMBERS

Subject: Petition 1380/2007 by Mr. Javier Gomez Gonzalez (Spanish), on alleged 
breaches of EC legislation on access to information and urban waste-water 
treatment in connection with the activity of ‘Emasagra’ company (Granada, 
Spain)

1. Summary of petition

The petitioner argues that local authorities in Granada and ‘Emasagra’ company have failed to 
adequately answer his demand for information related to the discharge and treatment of waste 
water, therefore breaching EC Directive 90/313. According to the petitioner, the 
aforementioned company would infringe the provisions of EC Directive 91/271/EC on urban 
waste-water treatment. The petitioner maintains that he has requested information on several 
substances, but his demand has been only partially addressed after the intervention of the local 
Ombudsman of Andalucia. The petitioner also refers to the report of the European 
Commission of 21 May 1991 on the implementation of Directive 91/271/EC, stating that 
Spain did not provide the European Commission with all information available.

2. Admissibility

Declared admissible on 14 May 2008. Information requested from Commission under Rule 
192(4).

3. Commission reply, received on 26 September 2008.

It appears from the petition that, since November 2003, the petitioner has submitted to the 
Mayor of Granada some applications requesting information concerning parameters on the 
discharge of urban wastewater and sewage sludge.
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Through the intervention of the Ombudsman of Andalucia, he has always obtained the 
requested information. It also results that, in its letter of 18 July 2006, Emasagra Co. confirms 
its willingness to personally meet the petitioner to clarify his doubts and discuss his 
suggestions. It is important to point out that, in its previous letter of 21 February 2005, the 
company gave extensive explanations on all the issues raised by the petitioner related to its 
applications to the Mayor of Granada.

Directive 2003/4/EC1, repealing Directive 90/313/EEC, which was applicable to certain 
request submitted by the petitioner, deals with public access to environmental information. 
According to it, Member States have to ensure that public authorities make available 
environmental information held by, or for, them to any applicant at his request and without his 
having to state an interest. The directive provides for specific deadlines: as soon as possible 
or, at the latest, within one month after the receipt by the public authority or within two 
months after the receipt notably when information requested is voluminous or complex. Any 
applicant who considers that his/her request for information has been ignored, wrongfully 
refused, in full or in part, or inadequately answered has access to the review procedures 
envisaged in Article 6, paragraphs 1 and 2.

In so far as the requested information has been finally supplied, the Commission does not 
consider that the facts referred to in the petition still reveal a persisting breach of EC law and, 
in particular, of Directive 2003/4/EC. 

4. Further Commission reply, received on 26 October 2009.

The original petition complained about a lack of access to environmental information under 
Directive 2003/4/EC2 on public access to environmental information and repealing Directive 
90/313/EEC3. The Commission's reply concluded that the information requested had been 
provided, though with considerable delay. In complementary submissions to the Committee 
on Petitions, the petitioner alleges further infringement of environmental legislation.

The complementary information and documents from the petitioner can be summarised as 
follows:

1. The petitioner claims that the Urban Waste Water Treatment Directive, 91/271/EEC4, is 
infringed, because one of the Granada waste water treatment plants does not comply with 
the values set out in the directive and that certain waters should be designated as sensitive 
areas;

The Commission shares the opinion of the petitioner and was already aware of these facts 
before receipt of the petition. Infringement procedures against Spain for not complying 
with articles 4 and 5 of the directive had been launched. Within these infringement 
procedures, the Commission has issued two Reasoned Opinions (final warnings) to Spain 

                                               
1 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on 
public access to environmental information and repealing Directive 90/313/EEC, OJ L 41 of 
14 February 2003.
2 OJ L 41 of 14.2.2003
3 OJ L 158 of 23.6.1990
4 OJ L 135 of 30.5.1991
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under article 226 of the Treaty. The Commission press release of 27 November 2008 is 
attached. The infringement procedures include the treatment plant of Granada Churriana.

2. The petitioner claims that the obligations under the Urban Waste Water Treatment 
Directive are addressed to the municipality of Granada, and not to the operator Emasagra 
SA (point 3 on page 6).

The directive is addressed to Member States and does not include any provisions on 
organisation or property ownership. Such provisions are the right and responsibility of 
Member States. In this context, article 295 of the Treaty stipulates: "This Treaty shall in 
no way prejudice the rules in Member States governing the system of property 
ownership."

Consequently, there is no legal basis for an intervention by the Commission.

3. The petitioner refers to the foreseen enlargement of the Granada waste water treatment 
plants and related projects by operator and authorities and elaborates that there would be 
alternative treatment systems which have proven efficient in the United States. 
The Urban Waste Water Treatment Directive sets out environmental objectives in terms of 
waste water treatment standards to be achieved, but does not prescribe or prohibit any 
technology; it is thus also open to technological innovation. It is the right and 
responsibility of Member States to choose the appropriate available technology and, in the 
case of the use of EU funding instruments e.g. within the Cohesion Policy, the relevant 
governing principles and conditions have to be adhered to.

Consequently, there is no legal basis for an intervention by the Commission.

4. The petitioner describes the current technical and contractual arrangement for disposal of 
the industrial waste water of the Puleva Food SL milk processing plant: The waste water 
from the plant would undergo a physico-chemical treatment and then be treated together 
with domestic waste water in one of the Granada waste water treatment plants. The design 
of this waste water treatment plant is such that it does not achieve the environmental 
objectives of the Urban Waste Water Treatment Directive. The petitioner expresses his 
opinion that Puleva Food SL should build and operate their own waste water treatment 
plant and not use the municipal treatment plant. The existing technical and contractual 
arrangements would seem to prove that the municipal and regional authorities have agreed 
to waive the Urban Waste Water Treatment Directive and Directive 2008/1/EC 
concerning integrated pollution prevention and control (codified version of Directive 
96/61/EC, hereinafter the IPPC Directive).1

Firstly, it is up to the Spanish authorities to decide whether biodegradable waste like that
from a milk processing plant and domestic waste water should be treated separately or 
jointly. Both approaches are state of the art. Whatever option is chosen, it has to respect 
the environmental objectives set out in EU legislation. Secondly, as regards the 
infringement of the Urban Waste Water Treatment Directive, see point 1 above on the 
infringement procedure by the Commission against Spain.

                                               
1 OJ L 24 of 29.1.2008
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The question as to whether the directly associated treatment equipment, which is located 
and operated in the public waste water treatment plant, should be covered by the  permit 
issued in accordance with the IPPC Directive, is discussed in point 7.

5. The petitioner mentions that he never alleged an infringement of the Sewage Sludge 
Directive 86/278/EEC.

6. The petitioner claims that the discharge of insufficiently treated waste water from the 
Granada waste water treatment plant would lead to a deterioration of the water status of 
the River Genil and thus infringe the environmental objectives of the Water Framework 
Directive 2000/60/EC1.

The Water Framework Directive sets the environmental objective of 'good ecological 
status' for all rivers, lakes and coastal waters, to be achieved as a rule by 2015. Member 
States have to develop the necessary plans and programmes to achieve such good status 
by 22 December 2009, and have to inform and consult the public in developing these 
programmes.

The objective of achieving good status for all waters is linked to the non-deterioration of 
status as compared to the status quo. The alleged negative impact on the River Genil  has 
to be rectified through compliance with the Urban Waste Water Treatment Directive (see 
point 1 above) and where necessary through complementary measures in the event that 
compliance with the Urban Waste Water Treatment Directive does not meet the objectives 
of the Water Framework Directive.

Consequently, given:

- the ongoing infringement procedure for alleged breach of the Urban Waste Water 
Treatment Directive, and 

- the objectives and deadlines set out in the Water Framework Directive;

there is currently no legal basis for additional intervention by the Commission.

7. The petitioner claims that the responsible Spanish authorities have infringed the IPPC 
Directive which covers the activity of the "Treatment and processing of milk, the quantity 
of milk received being greater than 200 tonnes per day (average value on an annual basis) 
in Annex I.6.4.c".

The IPPC Directive defines "installation" as a stationary, technical unit where one or more 
activities listed in Annex I are carried out and  any other directly associated activities 
which have a technical connection with the activities carried out on that site and which 
could have an effect on emissions and pollution.  Installations falling under the scope of 
the directive have to operate according to an integrated permit granted by the competent 
authority based on the use of the best available techniques (BAT).

As described in point 4, the waste water stream generated in the installation of Puleva 

                                               
1 OJ L 327 of 22.12.2000



CM\878989EN.doc 5/10 PE414.063v05-00

EN

Food, S.L. is conducted through a pipe dedicated to a physico-chemical unit within the 
public waste water treatment plant operated by Emasagra S.A.

The permit issued by the Spanish authorities describes such a situation without prescribing 
any technical requirements or emission limit values according to the relevant BAT 
reference document.  Therefore, the physico-chemical unit, which could have a technical 
connection to the activity falling under the scope of Annex I, is excluded from the scope 
of the IPPC permit.

However, the Commission will ask the Spanish authorities to clarify the issue in order to 
assess if the provisions of the IPPC Directive are complied with and whether further 
action from the Commission is needed.

8. The petitioner claims that the responsible Spanish authorities have infringed the 
Environmental Impact Assessment Directive 85/337/EEC1 by not correctly applying the 
provisions of this Directive for the enlargement of the existing Granada waste water 
treatment plants.

Directive 85/337/EEC as amended by Directive 97/11/EC2 and Directive 2003/35/EC3

(known as the Environmental Impact Assessment or EIA Directive) makes provisions for 
the carrying out of an EIA for certain public and private projects.  The EIA Directive 
distinguishes between so-called Annex I projects which must always be made subject to 
an EIA procedure and Annex II projects where the Member States shall determine through 
a case-by-case examination and/or thresholds or criteria set in the national transposing 
legislation, whether the project shall be made subject to an EIA.  When a case-by-case 
examination is carried out, or thresholds or criteria are set, the relevant selection criteria 
set out in Annex III of the directive shall be taken into account.  These include the 
characteristics of the project, its location and the characteristics of the potential impact.

It should be noted that the new projects for the construction of waste water treatment 
plants with a capacity exceeding 150 000 population equivalent are included in point 13 of 
Annex I of the EIA Directive.  The other waste water treatment plants projects are covered 
by point 11 c) of Annex II of the EIA Directive.  It is also important to note that according 
to point 13 of Annex II, the extension of existing projects listed in Annex I or Annex II 
already executed, which may have significant adverse effects on the environment, should 
be the subject of a new EIA procedure.

In any case, the national competent authorities are responsible for screening every case of 
the extension of existing projects and, in this way, determine if the provisions of the EIA 
Directive are applicable.  According to the documentation provided by the petitioner, the 
regional environmental authorities have replied to the petitioner that this extension is 
foreseen following a political agreement between different administrations.  However, no 
concrete extension project was ongoing at that moment.  The regional environmental 
authorities stress in their reply that when the project does exist, the case will be assessed 
according to EIA legislation.

                                               
1  OJ L 175 of 05.07.1985
2  OJ L 073 of 14.03.1997
3  OJ L 156 of 25.06.2003
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In conclusion, in the light of the information available, there is no evidence that the 
requirements laid down in the EIA Directive have not been respected in this case.

As mentioned in the previous communication, Directive 2003/4/EC deals with public 
access to environmental information, as defined in Article 2.1. According to it, Member 
States have to ensure that public authorities make available environmental information 
held by or for them to any applicant at his request and without his having to state an 
interest. This implies, in particular, that a public authority has to give access to the 
environmental information in its possession which has been produced or received by that 
authority. As pointed out by the petitioner, the directive provides also for specific 
deadlines: as soon as possible or, at the latest, within one month after receipt by the public 
authority or within two months after the receipt notably when the information requested is 
voluminous or complex. In such cases, the applicant has to be informed as soon as 
possible and, in any case, before the end of that one-month period, of any such extension 
and of the reasons for it. Access to environmental information may be refused only for the 
specific grounds provided for in Article 4 of the directive. These grounds have to be 
interpreted on a restrictive way, taking into account, for the particular case, the public 
interest served by disclosure. A refusal to make available all or part of the requested 
information has to be notified in writing within the time limits referred to above, has to 
state the reasons for the refusal and include information on the review procedure. 
According to Article 5, charges may be asked. However, they could not exceed a 
reasonable amount. Any applicant who considers that his/her request for information has 
been ignored, wrongfully refused, in full or in part, or inadequately answered has access to 
the review procedures envisaged in Article 6, paragraphs 1 and 2.

In his letter of 28 August 2009, the petitioner indicates that he has not received any reply 
to his request of 21 July 2009 for complete copies of the permits for two waste water 
treatment plants at Granada.

Against this background, the petitioner is invited to exploit the review procedures 
provided by the Spanish law, as a consequence of Article 6, paragraphs 1 and 2 of the 
directive.

On point 1 (Urban Waste Water Treatment Directive), the Commission has already 
commenced an infringement procedure against Spain;

On points 2 and 3 (alternative technical solution for the enlargement of the Granada waste 
water treatment plants), there is no legal basis for intervention by the Commission;

On points 4 and 7 (treatment of domestic waste water and of industrial waste water from a 
milk processing plant; adherence to the IPPC Directive): The Commission will ask the 
Spanish authorities to clarify the issue in order to assess if the provisions of the IPPC 
Directive are being complied with and whether further action from the Commission is needed;

On point 6 (Water Framework Directive), the Commission does not currently see any 
infringement and, consequently, no legal basis for intervention by the Commission;

On point 8 (EIA Directive), the Commission does not find evidence that the requirements of 
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the directive have not been respected.

5. Further Commission reply, received on 25 March 2010.

The original petition complained about a lack of access to environmental information under 
Directive 2003/4/EC1 on public access to environmental information and repealing Directive 
90/313/EEC2. The Commission concluded that the information requested had been provided, 
though with considerable delay. 

In complementary submissions to the Committee on Petitions of March 2009 and July 2009, 
the petitioner alleges further infringement of environmental legislation:

 Urban Waste Water Treatment Directive 91/271/EEC;3

 Water Framework Directive 2000/60/EC4;
 IPPC Directive 2008/1/EC5

 Environmental Impact Assessment Directive 85/337/EEC6.

The Commission commented on these complementary submissions, underlining that an 
infringement procedure is already ongoing as regards the Urban Waste Water Treatment 
Directive, committing itself to scrutinise the application of the IPPC Directive and concluding 
that for the Environmental Impact Assessment Directive and the Water Framework Directive 
there is no evidence of an infringement and, thus, no legal basis for the Commission to 
intervene.

In his latest complementary submission to the Committee on Petitions of 19 December 2009, 
the petitioner addresses the following issues:

 alleged infringement of the directive on Access to Environmental Information 2003/4/EC 
(the petitioner quotes the old Directive 90/313/EC which has been replaced by Directive 
2003/4/EC);

 alleged hidden and illegitimate subsidies to the private company Puleva Food S.L. in 
Granada, breaching the provisions of the Treaty on the internal market and on 
competition;

 alleged lack of perception by the Commission that  the waste water treatment plant 
Granada Los Vados does not comply with the Urban Waste Water Treatment Directive;

 alleged lack of promotion by the Commission of non-traditional systems of waste water 
treatment, in particular of the system "The Living Machine"® by Professor Todd;

 alleged unlawfulness of the connection of industrial waste water from the plant of Puleva 
Food S.L. at Granada to the waste water treatment plant Granada Churriana.

As regards the alleged infringement of the Directive on the Access to Environmental 
Information, two new issues are raised:  breach of confidentiality about the name of the 
applicant and the length of the review procedures

                                               
1 OJ L 41 of 14.2.2003
2 OJ L 158 of 23.6.1990
3 OJ L 135, 30.5.1991, p. 40-52
4 OJ L 327, 22.12.2000, p. 1-73
5 OJ L 102, 11.4.2006, p. 15-34
6 OJ L 175, 5.7.1985, p. 40-48
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The petitioner refers to Article 1 of the Law 38/95. This law was repealed by the new 
Act no. 27/2006 of 18.07.06 which entered into force on the following day. The new act does 
not contain any reference concerning the confidentiality of the applicant. 

In addition, the petitioner could ask for the relevant data directly from Emasagra, without 
passing via the Municipality of Granada. Emasagra may be considered as a public authority 
within the meaning of Directive 2003/4/EC (see Article 2, point 2 b) or c); the exact category 
depends on specific factual information).

As regards the length of the review procedures, Art. 20 of the Act no. 27/2006 provides for an 
administrative review procedure (procedure regulated under Title VII of Act no. 30/1992 
of 26.11.1992). This procedure is free of charge and expeditious (maximum time: three 
months).

When this administrative review does not meet the expectations of the applicant, a judicial 
review before a court of law is envisaged.

On the basis of the present provisions and the information available, the Commission 
considers that access to information as set up by the Spanish Law, Act no. 27/2006, is not in 
breach of Directive 2003/4. Therefore, the position taken in the previous additional 
communication is confirmed. The new information does not alter the Commission's 
assessment about access to environmental information.

As regards the assumed hidden and illegitimate subsidies to the private company Puleva Food 
S.L. at Granada, the Spanish authorities have a choice whether or not to process 
biodegradable waste from a plant together with domestic waste water. The information 
available does not indicate that the waste water treatment provided by the Granada Churriana 
waste water treatment plant to Puleva Food S.L. at Granada would constitute State Aid under 
the meaning of the Treaty.

As regards the assumed lack of perception by the Commission that the Granada Los Vados 
waste water treatment plant does not comply with the Urban Waste Water Treatment 
Directive, this assumption is incorrect. On the one hand, the communications by the 
Commission concerning this petition never said that the Granada Los Vados waste water 
treatment plant is in compliance with the directive, and on the other hand, this very plant is 
part of the infringement procedure against Spain regarding the Urban Waste Water Treatment 
Directive.

As regards the assumed lack of promotion by the Commission of non-traditional systems of 
waste water treatment, in particular of the system "The Living Machine"® by Professor Todd, 
the choice of technology for a particular plant is the right and responsibility of the Member 
State,  based on article 192(4) of the Treaty (TFEU). It is not the task of the Commission to 
promote a particular technology for a specific plant in Granada.

Finally, as regards the assumed unlawfulness of the connection of industrial waste water from 
the plant of Puleva Food S.L. at Granada to the Granada Churriana waste water treatment 
plant, the petitioner reiterates his opinion that Puleva Food SL should build and operate their 
own waste water treatment plant and not use the municipal treatment plant. The Commission 
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has already said, in its earlier communication, that it is up to the Spanish authorities to decide 
whether biodegradable waste like that from a milk processing plant and domestic waste water 
should be treated separately or jointly. Both approaches are state of the art. Whatever option is 
chosen, it has to respect the environmental objectives set out in EU legislation, not least 
article 11 of the Urban Waste Water Treatment Directive on the discharge of industrial waste 
water into urban waste water systems. 

The Commission has carefully assessed the complementary submissions made by the 
petitioner to the Committee on Petitions of 19 December 2009. To sum up, the Commission: 

 does not see an infringement of the Directive on Access to Environmental Information;

 does not see an infringement of EU rules on State Aids through the joint treatment of 
biodegradable waste water from Puleva Food S.L. together with domestic waste water;

 confirms that it considers the Granada Los Vados waste water treatment plant not to be in 
compliance with the Urban Waste Water Treatment Directive and that this very plant is 
part of an ongoing infringement procedure against Spain;

 confirms that there is no legal basis for the Commission to promote a particular 
technology for a particular plant in Granada;

 confirms that there is no legal basis to consider as unlawful per se the connection of 
industrial waste water from the plant of Puleva Food S.L. to the Granada Churriana waste 
water treatment plant. Compliance with the directive concerning integrated pollution 
prevention and control (IPPC) and with article 11 of the Urban Waste Water Treatment 
Directive is currently being scrutinised by the Commission and the findings will be 
communicated to the Committee on Petitions. 

6. Further Commission reply (REV. III), received on 30 September 2011.

The Commission discarded a number of the petitioner's claims in prior communications. It 
was, nevertheless, accepted that further analysis of the compliance with two pieces of 
legislation was needed, i.e. with the EU directive concerning Integrated Pollution Prevention 
and Control (IPPC)1 and with the EU Urban Waste Water Treatment Directive (UWWTD)2. 

 Regarding the first, the compliance with the IPPC, the Commission requested information 
to the Spanish authorities. The analysis of the reply shows that the implementation of the 
IPPC Directive was correct in this case. No breach of EU law has, therefore, been 
identified for this directive;

 Concerning the second, the analysis by the Commission of the information provided by 
the Spanish authorities within the current reporting exercise on the levels of performance 
of the Los Vados treatment plant, (Granada), does not give any grounds to conclude a 
possible infringement of Directive 2003/4, which has replaced Directive 90/313. 

                                               
1 OJ L 102, 11.4.2006, p. 15-34
2 OJ L 135, 30.5.1991, p. 40-52
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The obligations laid down in Article 11 of the directive, in particular, appear to be met. 
Current regional and local legislation provide for a system of control and follow up of 
discharges of industrial waste water into treatment plants, such as the treatment of the 
milk processing waste water by the plant of Los Vados.


