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NOTICE TO MEMBERS

Subject: Petition 0221/2011 by Albert Dettmer (German), on the transposition by Germany 
of Directive 2002/91/EC on the energy performance of buildings 

1. Summary of petition

The petitioner disagrees with the way in which German legislation on energy performance 
certificates for buildings is applied; the German standard norm DIN foresees a calculation 
factor to establish the usable surface which may exceed the actual surface. The petitioner 
considers this untransparent and in contradiction with Directive 93/13/EEC on unfair contract 
terms. 

2. Admissibility

Declared admissible on 27 May 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 September 2011

The petitioner disagrees with the way in which German legislation on the energy performance 
of buildings is applied. His petition especially refers to the implementation of the method for 
calculating the energy performance of buildings and the issuing of an energy performance 
certificate in accordance with Article 3 and Article 7 of Directive 2002/91/EC.

The petitioner mentions that the German legislation implementing Directive 2002/91/EC 
("Energieeinsparverordnung") foresees a virtual calculation factor to calculate the useful floor 
area which seems not to be in line with the standard for the calculation of the useful floor area 
according to the German institute for standardisation (DIN). It is mentioned that the 
calculation using this factor is not comprehensible and leads to the fact that the calculated 
floor area may differ from the actual one. The petitioner considers this a violation of the 
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principle of transparency in the Civil Code (national law) and in contradiction with Directive 
93/13/EEC1 on unfair contract terms.

The objective of the Directive 2002/91/EC as described in Article 1 is the promotion of "the 
improvement of the energy performance of buildings within the Community" laying down 
requirements for a "general framework for a methodology of calculation of the integrated 
energy performance of buildings" and the "energy certification of buildings". 

The requirements of the "general framework for a methodology of calculation of the 
integrated energy performance of buildings" are further described in Article 3 and the Annex. 
The "energy certification of buildings" is further described in Article 7 of Directive 
2002/91/EC.

Article 3 requires Member states to "apply a methodology, at national or regional level, of 
calculation of the energy performance of buildings on the basis of the general framework set 
out in the Annex". It is also mentioned in Article 3 that "The energy performance of a 
building shall be expressed in a transparent manner". The framework criteria mentioned in the 
Annex are minimum requirements and binding for Member States.

Article 7 states that "The energy performance certificate for buildings shall include reference 
values such as current legal standards and benchmarks in order to make it possible for 
consumers to compare and assess the energy performance of the building". 

According to the provisions of Directive 2002/91/EC the calculation methodology under 
Article 3 is to be set at national or regional level. Germany implemented this Article with the 
"Energieeinsparverordnung" (EnEV) at national level. As Member States apply their own 
methodology on the basis of the general framework of the Annex of Directive 2002/91/EC, 
calculation methodologies differ between Member States. The Annex of Directive 
2002/91/EC also only gives a general framework for calculating the energy performance of 
buildings without laying down any specific rules on if and how the Member States shall take 
e.g. the floor area into account. In this regard, the European Commission is of the opinion that 
Germany correctly transposed Article 3 of Directive 2002/91/EC. 

Germany has been introducing in the calculation of energy performance under the 
"Energieeinsparverordnung" (EnEV) a calculation factor that could lead to the fact that the 
calculated floor area may differ from the actual one. It is stated in Article 7(2) of Directive 
2002/91/EC that "the objective of the certificates shall be limited to the provision of 
information". As the energy performance certificate and the calculation of it should only be 
informative, the European Commission is of the opinion that Member States (here: Germany) 
can use a calculation factor for the calculation of the energy performance (e.g. for 
simplification purposes or for reduction of the administrative burden). 

Directive 2002/91/EC introduced the energy performance certificate in order to make it 
possible for consumers to compare and assess the energy performance of the building.
The purpose of the Directive was clearly to use energy performance certificates as an 
                                               
1 Directive 93/13/EEC of the Council of 5 April 1993 on unfair contract terms, OJ L 95/29, 
21.4.1993
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"instrument" of making the energy performance of the building visible and comparable with 
other buildings of the same kind. This goal was pursued and further strengthened in the recast
Directive 2010/31/EU. Member States implemented the provisions of Articles 3 and 7 
differently and introduced energy performance certificates on "demand" (asset rating, 
"Bedarfsausweis") or "consumption" (measured rating, "Verbrauchsausweis") basis. In 
Germany up to 2008 there was freedom of choice between these two different methods for all 
existing buildings (for new buildings, only a "demand" based certificate was introduced). The 
"consumption" based certificate now applies only for large residential buildings (at least 5 
units), for smaller residential buildings which conform at least to the first German Thermal 
Insulation Ordinance for thermal insulation, as well as for all non-residential buildings. To be 
able to compare the energy performance of a building with another building of the same kind 
the energy performance calculated on a "demand" basis ("Bedarfsausweis") is more 
appropriate as it keeps the influence of the user out of the calculation. According to Directive 
2002/91/EC it is nevertheless possible to implement energy performance certificates on 
"demand" and/or "consumption" basis. The European Commission is therefore of the opinion 
that by opting for both methods, Germany does not violate the provisions of the Directive.

Article 10 of Directive 2002/91/EC requires Member States to ensure that the certification of 
buildings…(is)…"carried out in an independent manner by qualified and/or accredited 
experts". It is foreseen under the Directive that only specialists/experts in buildings or 
technical building systems are adequate to issue a certificate. It is therefore possible that -
when calculating the energy efficiency of buildings - some details could only be understood 
by these experts. The European Commission is therefore of the opinion that Germany did not 
violate the principle of transparency and is not in contradiction with Directive 93/13/EEC on 
unfair contract terms. It is nevertheless the duty of the Member State to ensure that the energy 
performance certificate makes it possible for consumers to compare and assess the energy 
performance of the building.

Conclusion

The European Commission is of the opinion that Germany did not fail in transposing 
Directive 2002/91/EC regarding the adoption of a methodology to calculate the energy 
performance of buildings under Article 3. As the objective of the certificates is limited to the 
provision of information and as a calculation on "demand" basis leads due to its intention in 
general also to differences between the virtual calculation and the "real" facts the European 
Commission services are of the opinion that the use of a calculation factor for the calculation 
of the energy performance is acceptable. The introduction of two different energy 
performance certificates on "demand" and "consumption" basis and the fact that some details 
of the calculation of the energy efficiency of buildings could only be understood by building 
experts is also not contradictory to the provisions of Directive 2002/91/EC.

The European Commission is therefore of the opinion that Germany did not violate the 
principle of transparency and is not in contradiction with Directive 93/13/EEC on unfair 
contract terms.


