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NOTICE TO MEMBERS

Subject: Petition 0423/2011 by Vincenzo Solla (Italian), on a problem with the taxation of 
his pension in Italy while he is resident in France

1. Summary of petition

The petitioner has been residing in France for many years. Nevertheless, he is taxed by the 
Italian tax authorities on the pension he has accrued in Italy. This is coherent with the double 
taxation agreement in force, but has a distorting and penalising effect compared with a person 
who has lived and worked in only one country. Moreover, his private-sector pension seems to 
have been converted into a public-sector pension without his knowledge, which also changes 
the parameters according to the double taxation agreement.

2. Admissibility

Declared admissible on 18 July 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 September 2011

The petitioner, an Italian, is retired and is living in France. He receives a pension (of 
approximately €35 000 per year) from the Italian social-security institute (INPS) and 
complains about the tax regime being applied to his pension – by virtue of the Franco-Italian 
Convention1. According to the information supplied, his pension is subject to income tax in 

                                               
1 Convention between the Government of the French Republic and the Government of the Italian Republic for 
the avoidance of double taxation with respect to taxes on income and capital and for the prevention of fiscal 
evasion and fraud, signed in Venice on 5 October 1989, approved by Law 90-456 of 1 June 1990, which entered 
into force on 1 May 1992 and was published by Decree 92-422 of 4 May 1992 (Official Gazette of 8 May 1992) 
(Rectification in Official Gazette of 27 February 1993).
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Italy and is not subject to income tax in France. The petitioner complains that he is paying 
more income tax than he would if he were a French pensioner for an equivalent pension. His 
pension, which he says came from private employment, has been unfairly recategorised by the 
Italian authorities as a public pension, which changes the country of taxation under the rules 
of the Convention.

In both Member States the petitioner is also subject to other local taxes to which the Franco-
Italian Convention does not apply – such as the tax on furnished accommodation and the land 
tax in France, and the regional and municipal tax in Italy – leading to a tax burden that is three 
times the amount a French pensioner on an equivalent income would have to pay.

He also draws attention to the fact that, if he were French (i.e. if he abandoned his Italian 
nationality to take French nationality), under the Convention he would pay income tax in 
France instead of Italy. He believes this constitutes discrimination based on nationality. 

The Commission's observations

Article 18(1) of the Franco-Italian Convention stipulates that, as a general rule, retirement 
pensions are taxable only in the country of residence. In this particular case, if the general rule 
applied, France could claim an (exclusive) right to tax the petitioner's income.

However, Article 18(2) states that pension payments made under the social-security 
legislation of one state shall be taxable in that state. 

Furthermore, Article 19(2)(a) of the Franco-Italian Convention stipulates that any pensions 
paid from a public scheme are taxable only in the source state except – by virtue of point (b) 
of the same paragraph – if the beneficiary is of the nationality of the state of residence but is 
not of the nationality of the state which is the source of the pension. In the latter case, public 
pensions are taxable in the state of residence of the beneficiary. 

The pension is probably considered by the fiscal authorities of the two countries to be a public 
pension, making it subject only to Italian income tax (Article 19(2)(a)). Since the petitioner is 
of Italian nationality, Article 19(2)(b) of the Convention is not applicable.

It should be noted that if the fiscal authorities based the taxation of the pension on Article 
18(2), the result would be the same.

In the absence of EU unification or harmonisation measures, direct taxation essentially 
remains the competence of the Member States. In the absence of harmonisation, the Member 
States are responsible for entering into agreements to avoid double taxation and to allocate 
their tax competences between them. Only where tax laws or bilateral agreements (and their 
national implementing provisions) contain discriminatory measures affecting the exercise of 
the fundamental freedoms laid down by the Treaty can the Commission take action against a 
Member State.

The information provided by the petitioner does not present a situation that constitutes an 
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infringement of EU law.
As the Court of Justice has explained on a number of occasions, the Member States are 
entitled to define the criteria for allocating their fiscal sovereignty1 as they choose, in bilateral 
conventions entered into to avoid double taxation. 

As it stands, European law can only remedy inconsistencies resulting from the different tax 
rates in the Member States to a very limited extent, in that the bilateral conventions do not 
apply to all taxes on retirement pensions paid to pensioners in the EU who have exercised 
their right to free movement. As the European Commission has already pointed out2, national 
tax rules designed solely (or primarily) with the domestic situation in mind may give rise to 
inconsistent tax treatment when applied in a cross-border context. 

The case in question is probably a good illustration of the current limitations of the internal 
market. In determining the actual level of taxation of retirement pensions paid to residents, the 
Member States are certainly keen to ensure the overall tax burden is coherent with all the 
compulsory contributions3. However, in a cross-border context, since the provisions 
coordinating the taxation systems – namely the bilateral conventions – and the local tax 
regimes do not follow the same principles, this coherence is partially lost.

Conclusion
In the light of the above, the Commission suggests to the petitioner that he initiate the 
amicable procedure provided for by Article 26 of the Franco-Italian Convention whereby the 
authorities check whether there is any way of reducing the heavy burden of taxation on him 
due to the parallel exercise by the two countries of their fiscal powers.

                                               
1 CJEC, Case C-336/96 (Gilly), paragraph 30.
2 European Commission, Co-ordinating Member States' direct tax systems in the Internal Market, point 1; 
COM(2006) 823.
3 The Member States where social-security contributions are high generally have lower taxes, and vice versa.


