
CM\880498EN.doc PE464.857v03-00

EN United in diversity EN

EUROPEAN PARLIAMENT 2009 - 2014

Committee on Petitions

30.9.2011

NOTICE TO MEMBERS

Subject: Petition 1073/2010 by Jean-Pierre Sammut (Maltese), on the Maltese lottery 
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1. Summary of petition

The petitioner questions the legality of the gambling monopoly enjoyed by the Maltese 
betting and lottery firm Maltco. Referring to the Vodafone case, which ended with the 
termination of Vodafone’s monopoly, the petitioner calls on the European Parliament to take 
the matter up with a view to investigating whether the situation in Malta is compatible with 
the EU’s competition principles.

2. Admissibility

Declared admissible on 15 December 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 6 May 2011.

The Treaty on the Functioning of the European Union does not in and of itself prevent 
monopolies. Under antitrust rules, although abuses of dominant positions are prohibited 
(Article 102 TFEU), the mere fact of holding such a monopoly position is not prohibited. 
Similarly, Article 106 TFEU also makes clear that the existence of exclusive rights granted to 
one company is not in itself illegal.

The Commission has no concrete indication that the monopoly of Maltco Lotteries would 
infringe the competition rules contained in the TFEU, but the Commission agrees with the 
petitioner that the argument that competitors would not bring any different services than the 
monopolist could not be a valid justification for behaviour that would fall within the scope of 
Articles 101 and/or 102 TFEU. 



PE464.857v03-00 2/3 CM\880498EN.doc

EN

For the sake of completeness, the Commission notes, in relation to the freedom of 
establishment and the freedom to provide services (Articles 49 and 56 of the TFEU), the 
existence of a monopoly constitutes a clear restriction of the both the right of establishment 
and the freedom to provide services. However, the Court has held that Member States have a 
wide margin of discretion as regards the choice of methods for organising the national supply 
and control of gambling services1. However, the margin of discretion which the Member 
States have in restricting gambling does not exonerate them from ensuring that the measures 
they impose satisfy the conditions laid down in the case-law of the Court, particularly as 
regards their proportionality2 or the consistency of the national system as a whole3. 

Finally, the Commission would like to indicate that it has adopted on 24 March last a Green 
Paper in relation to on-line gambling services, the purpose of which is to canvass views from 
all interested parties on the specific issues arising from the development of both legal and 
"unauthorised" offers of on-line gambling services directed at consumers located in the EU. 
The consultation aims at collecting information on the existence and extent of societal and 
public order risks associated with this activity. It will help identify if the current rules 
applicable to on-line gambling services at EU level are fit to ensure the overall coexistence of 
the national systems and determine if greater cooperation at EU level might help Member 
States to achieve more effectively the objectives of their gambling policy. 

Conclusion

The Commission has no information on the alleged illegality of the Maltco Lotteries and has 
no ongoing cases in that respect.

4. REV Commission reply, received on 30 September 2011.

In addition to the communication of May 2011, the Commission would like to inform the 
petitioner of the following.

With regard to competition law, it must be first observed that, according to the case law of the 
European Court of Justice, European competition law is in principle neutral with regard to the 
creation and/or maintenance of monopolies. The Court has, in fact, repeatedly stated that “the 
mere creation of a dominant position through the grant of special or exclusive rights within 
the meaning of Article [106 TFEU] is not in itself incompatible with Article [102 TFEU]” 
(see, among others, Case C-475/99, Ambulanz Glöckner, [2001] ECR I-8089, paragraph 39). 

Under European competition law, anti-competitive agreements between undertakings (Article 
101 TFEU) and abuses by one or more undertakings of dominant position (Article 102 TFEU) 
are prohibited. In particular, with regard more specifically to the issues raised in the present 
case, Article 102(2)a TFEU provides that directly or indirectly imposing unfair purchase or 
selling prices or other unfair trading conditions may constitute an abuse of a dominant 

                                               
1 Case C-46/08 Carmen Media Group paragraph 59.
2 Case C-42/07, Liga Portuguesa de Futebol Profissional and Bwin International, paragraph 59 and Carmen 

Media, paragraph 85).
3 Liga Portuguesa, paragraph 61.
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position. However, in order for these rules to apply, certain conditions need to be met, for 
example, that the agreement or abuse should affect trade between Member States.

With respect to the present case and possible potential abuses by Maltco Lotteries, on the 
basis of the information the petitioner provided in his petition, the Commission has 
provisionally concluded that there are no concrete indications that the monopoly of Maltco 
Lotteries would infringe the above-mentioned competition provisions. Indeed, there is neither 
an indication of an anticompetitive agreement, decision by undertaking associations or 
practice nor the indication of a behaviour which could amount to an abuse of dominance in 
the sense of Article 102 TFEU that would currently justify a more active intervention of the 
services of the Commission in charge of EU competition law. 

Moreover, as the petitioner is certainly aware, according to the settled case law of the Courts 
of the European Union, the Commission has discretion in the treatment of EU competition 
law complaints and it is not required to conduct an in-depth investigation of each complaint it 
receives. In particular, the Commission is entitled to give differing degrees of priority and 
refer to the European Union interest in order to determine the degree of priority to be applied 
to the various complaints brought before it. This allows the Commission to focus especially 
on important harmful cases. The likelihood of finding an infringement and the importance for 
the internal market in general are among the elements which the Commission may look at to 
decide on the cases that deserve a thorough investigation.

Information from various sources may form a pattern which might lead the Commission to 
initiate a full scale investigation at a later stage. Therefore, the petitioner can be reassured that 
the Commission will continue monitoring this sector. In that regard, the Commission will pay 
particular attention to the possible split of Maltco's concession into two parts or more which 
the Maltese's government appears to be reflecting upon. We understand that such plans may 
in particular divide up the gambling games on the one hand and betting games on the other. 
The circumstances and modalities according to which such activities would be reattributed to 
different market players would be considered carefully. The Commission may then intervene 
should the circumstances point more clearly to a possible infringement of EU law, including 
EU competition law.

Conclusion

The Commission has no information on the alleged unlawfulness of the Maltco Lotteries and 
has no ongoing cases in that respect. 


