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NOTICE TO MEMBERS

Subject: Petition 0228/2010 by Vicente Fernández Pérez (Spanish), on behalf of the 
'Coto do Frade' Environmental Association, on regulating the flow of the 
river Avia (Orense)

1. Summary of petition

The petitioner indicates that the (approximately 21-km) section of the river Avia, from the 
Albarellos reservoir to its confluence with the river Miño, of which it is the principal 
tributary, has been very adversely affected by the construction of the reservoir in question 
which, according to the petitioner, is undermining the sustainability of the river eco-system. 
He indicates that an ecologically sustainable flow is not being maintained and that nothing has 
been done to provide negotiable passageways for migratory fish. He therefore calls for the 
invalidation of the dam operating licences held by Gas Natural - Unión Fenosa and the 
subsequent demolition of the dam itself, maintaining that the provisions of Directives 
92/43/EC and 2000/60/EC have been infringed. 

2. Admissibility

Declared admissible on 14 June 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 10 November 2010.

As regards the application of the Habitats Directive1, the Commission recalls the obligation of 
the Member States to establish and implement a strict protection regime for the animal and 
plant species of Community interest listed in Annex IV in all Member States, as stated in 

                                               
1 Council Directive 92/43/EC, of 21 May 1992, on the protection of natural habitats and wild fauna and flora. 
O.J. L 206 of 22.07.1992.
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Articles 12 and 13. Article 12 prohibits all forms of deliberate capture or killing and 
disturbance of animal specimens (listed in Annex IV) in the wild, particularly during the 
period of breeding, rearing, hibernation and migration. Deliberate destruction or taking of 
eggs from the wild is also prohibited as well as the deterioration or the destruction of breeding 
sites or resting places.

Under the provisions of Article 13, Member States are obliged to take the requisite measures 
to establish a system of strict protection for the plant species listed in Annex IV that must 
prohibit the deliberate picking, collecting, cutting, uprooting or destruction of such plant 
specimens in the wild. Article 13 also prohibits the keeping, transport, sale or exchange and 
offering for sale or exchange of Annex IV plant specimens taken in the wild, except for those 
legally taken before the implementation of the Habitats Directive.

The strict protection obligations under Article 12 and 13 must be interpreted in terms of the 
overall aim of the directive described in Article 2, to which they contribute. Clear evidence 
about a possible breach of these provisions is needed before launching an investigation.

Concerning the bird species listed in the petition and that are included in Annex I of Directive 
2009/147/EC1 the Commission recalls the provisions of Article 4.4 of the above-mentioned 
directive stating that Member States shall strive to avoid the pollution or deterioration of bird 
habitats outside the protection areas. 

The Water Framework Directive2 requires Member States to achieve good status in all water 
bodies as a rule by 2015. This includes good ecological status and good chemical status. 
Annex V of the directive indicates the quality elements for the classification of ecological 
status. These include biological elements, but also elements supporting the biological
elements, such as river continuity and the hydrological regime. 

In the case of the water body being heavily modified because of a certain sustainable human 
development activity, Member States can designate a water body as ‘heavily modified’, in 
accordance with Article 4(3) of the directive. In order to allow the sustainable human activity 
to continue, good ecological potential should be achieved instead of good ecological status. In 
many cases, restoration measures still have to be taken to achieve good ecological potential. 
In the case of designation as a heavily modified water body, justification should be provided 
as to why the beneficial objectives of the modification cannot be achieved by a significantly 
better environmental option. It is for the Member State to designate a water body as heavily 
modified, to set the specific objective of the water body and to design and implement the 
necessary measures to achieve the objective.

The establishment of minimum ecological flows in rivers which are regulated by dams is 
considered very important for the implementation of the WFD. It is not possible to achieve 
the WFD objective of good ecological status for surface waters downstream of dams if a 
minimum ecological flow is not guaranteed. The minimum flow has to be linked with the 

                                               
1 Directive 2009/147/EC of the European Parliament and of the Council of 30 November 2009 on the 
conservation of wild birds (OJ L 20/7, 26.1.2010) that codifies the Council Directive 79/409/EEC of 2 April 
1979 on the conservation of wild birds (OJ L 103, 25.4.1979).
2 2000/60/EC, OJ L 327, 22.12.2000, p.1.
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objective of good ecological status and, therefore, has to be developed on a case by case basis, 
taking into account the physical, hydrological and ecological characteristics of the affected 
water bodies. 

In Spain, the WFD River Basin Management Plans have not yet been adopted. On 3 June 
20101 the Commission took legal action against Spain as it did not submit its River Basin 
Management Plans to the Commission in accordance with article 15.3 of the WFD. Only 
when the Commission receives the Spanish River Basin Management Plans, will it be able to 
carefully scrutinise their contents. For the specific case mentioned by the petitioner, the 
Commission will request information from the Spanish authorities. 

On the basis of the information available, the Commission cannot identify a breach of the 
Habitats Directive. Regarding a possible breach of the Water Framework Directive, the 
Commission will request clarifications from the Spanish authorities, as at the moment it is 
unable to judge whether the relevant requirements of the Water Framework Directive are met 
or not.

4. Commission reply (REV), received on 26 October 2011.

The Commission would like to refer to the last communication concerning this petition, where 
it concluded that it could not identify any breach of the Habitats Directive. As regards the 
fulfilment of the obligations under the Water Framework Directive (WFD)2, the Commission 
requested information from the Spanish authorities.

In its reply, the Spanish authorities state that the draft river basin management plan for the 
Miño-Sil River basin district, where the River Avia is located, identifies the water body 
downstream from the Albarellos Dam as a heavily modified water body due to the fact that its 
flow is severely diminished due to the operation of the Albarellos hydropower plant. The 
plant takes water from the reservoir and discharges it back to the river 3.5 km downstream of 
the dam. As a consequence, this stretch of the river is severely affected.

The river basin authority (Confederación Hidrográfica del Norte, now Confederación 
Hidrográfica del Miño-Sil) modified the concession of the hydropower plant in 2005 to 
require the owner to construct a fish pass with appropriate ecological flow, in order to ensure 
the possibility for fish migration. The owner challenged the administrative decision before the 
Spanish Courts. On 16 April 2009, the Spanish Supreme Court confirmed the legality of the 
decision by the river basin authority, which has since then required the owner to present a 
project for the fish pass and ecological flow. 

The Spanish authorities explain in their reply that the Albarellos Dam is 90 meters high, it 
was constructed in 1971 and it is used for hydropower generation. The possibility of 
dismantling the dam would entail high costs including: demolition of the infrastructure, 
compensation costs for the owner and loss of production of renewable energy that contributes 
to the combat against climate change. The Spanish authorities argue that it is not possible to 
find a better alternative for energy generation and, therefore, the dam fulfils the conditions of 
                                               
1 See also IP/10/685 of 3.6.2010.
2 2000/60/EC, OJ L 327, 22.12.2000, p.1.
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the WFD, article 4.3, to be designated as a heavily modified water body.

In the meantime, the draft river basin management plan for the Miño-Sil River basin district 
has been published and was open for public consultation between 15 December 2010 and 15 
June 2011. The draft plan includes minimum ecological flows for many water bodies, 
including the River Avia below the Albarellos Dam. The draft plan expects the water bodies 
below the Albarellos Dam to achieve good ecological potential by 2015.

Given the information provided by the Spanish authorities, the Commission considers that a 
more detailed assessment of the river basin management plans will be performed once the 
Spanish plans are adopted and communicated to the Commission. As recalled in the previous 
communication, the WFD River Basin Management Plans have not yet been adopted in Spain 
despite the deadline of December 2009.  A second legal warning was sent to Spain on 27 
January 20111. The Commission, therefore, decided to refer the case to the Court of Justice of 
the European Union in June 20112.

Conclusion

On the basis of the information available, the Commission cannot identify, at this stage, an 
infringement of the Water Framework Directive. 

                                               
1 See IP/11/91 of 27.01.2011.
2 See IP/11/729 of 16.06.2011.


