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Subject: Petition 1068/2008 by Ms. Florencia Guillen (Mexican), on inconveniences 
caused by the excessive duration of processing her application for an 
indefinite leave to remain in UK, despite being married to an EU citizen 

1. Summary of petition

The petitioner, Mexican citizen residing in UK with her Greek husband, criticizes the length 
taken by the UK Home Office in processing her application for an indefinite leave to remain 
in UK. According to the petitioner, for more than eight months she could not travel and was 
forced to refuse two grants granted to her by the British Council and the AN magazine as she 
had no indication when her travel documents would be returned to her. The petitioner 
considers she has been discriminated against because she is Mexican and married to an EU 
citizen who is not British. 

2. Admissibility

Declared admissible on 16 December 2008. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 1 September 2009.

The petitioner, a Mexican national residing in the United Kingdom with his Greek spouse, 
complains that the UK authorities have failed to decide on his application for a residence card 
within the deadline imposed by Community law and that they have withheld his passport for 
eight months.

Article 18 of the EC Treaty stipulates that every citizen of the Union shall have the right to 
move and reside freely within the territory of the Member States, subject to the limitations 
and conditions laid down in this Treaty and by the measures adopted to give it effect. The 
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respective limitations and conditions are to be found in Directive 2004/38/EC on the right of 
citizens of the Union and their family members to move and reside freely within the territory 
of the Member States. 

The right of residence of third country family members is evidenced by the issuing of a 
document called ‘Residence card of a family member of a Union citizen’ no later than six 
months from the date on which they submit the application, as Article 10(1) of the Directive 
provides.

In order to comply with the provisions of Directive 2004/38/EC, the United Kingdom brought 
into force The Immigration (European Economic Area) Regulations 2006. 

Regulation 17 of the 2006 Regulations correctly transposes Article 10 of the Directive by 
providing that the Secretary of State, on receipt of an application, shall immediately issue the 
applicant a certificate of application for the residence card and the residence card shall be 
issued no later than six months after the date on which the application and documents are 
received.

Regarding the travel documents being withheld, Member States are entitled to check that the 
travel documents are genuine; however, the administrative practice withholding the original 
travel documents until the decision on a residence card application is taken represents an 
unjustifiable obstacle to the right of EU citizens and their family members to move and reside 
freely and is contrary to Directive 2004/38/EC as those travel documents are required by 
Articles 4(1) and 5(1) of the Directive in order to exercise the Community right to move and 
reside freely in the territory of another Member State.

The petitioner's claim has also been registered as an official complaint and the Commission 
shall contact the UK authorities about his case.

4. Furter Commission reply, received on 16 November 2011 (REV)

The petitioners, EU citizens and their family members, complained about failure by the UK 
authorities to decide on their applications for residence documents under Directive 
2004/38/EC1 within the deadline imposed by EU law.

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC.

Directive 2004/38/EC provides for the following deadlines for issue of residence documents:

- registration certificate (for EU citizens) – to be issued immediately (Article 8(2))

- residence card (non-EU family members) – to be issued within six months (Article 10(1))

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of citizens 

of the Union and their family members to move and reside freely within the territory of the Member States, 
OJ L 158 of 30 April 2004, p. 77 
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- document certifying permanent residence (for EU citizens) – to be issued as soon as possible
(Article 19(1))

- permanent residence card (non-EU family members) – to be issued within six months 
(Article 20(1))

In order to comply with the provisions of Directive 2004/38/EC, the United Kingdom brought 
into force The Immigration (European Economic Area) Regulations 2006 which correctly 
transposes the above deadlines of the Directive.

Following intervention by the European Commission with the UK authorities, the problem of 
delays seems to be finally resolved.

Having received many individual complaints on the delays in issuing the UK residence 
documents, the Commission contacted the UK authorities on 19 March 2009 and asked them 
to inform it of all the measures that would be taken to issue the requested residence 
documents and to clear the backlog as soon as possible.

The UK authorities acknowledged on 27 May 2009 that applicants have experienced delays in 
receiving decisions and recognised the seriousness of the situation.

To return to the appropriate service standards, the UK authorities put in place a plan which 
included, amongst others, a significant increase in the number of caseworkers dealing with 
European applications (by more than 400 %), evaluation and restructuring of the staff training 
package, closer monitoring of staff performance and progress of applications or sifting on 
receipt of incoming applications.

To address the problems of the return of documents in pending cases, the UK authorities 
introduced a dedicated email address and phone line for customers requesting the return of 
their passports for travel within 10 working days.

Following the return to the service standards with regard to all complete applications 
submitted from 29 July 2009 onwards, the Commission remained in close contact and co-
operation with the UK authorities to ensure that the backlog of old applications was also 
cleared.

On 5 October 2010, the UK authorities informed the Commission that the backlog of old 
pending applications had been dealt with and that they were operating fully within the 
deadlines set out in EU law.

In February 2011, the Commission sent letters to 250 EU citizens and their family members, 
who have complained to the Commission about the delays, and informed them about the 
developments. The letters invited the complainants to indicate within four weeks whether they 
thought that EU laws were still being infringed.

Having not received any such information that would show that the UK authorities continue 
to breach their obligations under EU law, all the cases were closed in May 2011.

The Commission will continue to monitor how the UK authorities comply with the deadlines 
and intervene if necessary.


