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Subject: Petition 0401/2011 by M.M. (Italian), on alleged discrimination by an Italian

1. Summary of petition

The petitioner is an Italian-American trying to do business in Italy. He alleges that the bank he 
currently uses has discriminated against him because he is an American. 

2. Admissibility

Declared admissible on 18 July 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 16 November 2011

The petition
The petitioner was initially granted a loan secured by a $50000 deposit account in Italy (called 
'mutuo chirografario'). He explains that the creditor did not give him back the right amount in 
euros corresponding to the saving deposit after he had repaid the loan. He mentions that the 
creditor 'sold' his savings account without his agreement. He said that the creditor overcharged 
fees in relation to his overdraft facility (called 'line of credit' by the petitioner) and finally put an 
end to this loan unilaterally. In addition, he complains that this creditor refused to grant him a 
mortgage credit. According to him, his creditor's misbehaviour towards him reveals 
discrimination based on his origins/nationality as he is an Italian-American citizen.
It appears that the petitioner has exhausted the internal complaints routine of the bank and has 
decided to take the matter to Court. 

The Commission's observations
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As far as loans to consumers are concerned, Directive 2008/48/EC of the European Parliament 
and of the Council on credit agreements for consumers of 23 April 20081 mainly focuses on 
rules prior to the conclusion of a consumer credit agreement and certain rights of consumers, 
such as the right of early repayment and the right to withdraw from the credit agreement. While
this Directive requires the creditor to inform the consumer about the conditions and procedure 
for terminating the credit agreement in the form of an overdraft facility, it does not affect 
national law in the area of contract law regulating the rights of the contracting parties to 
terminate the credit agreement on the basis of a breach of contract. In addition this Directive 
applies to consumers only, meaning natural persons acting for purpose outside their trade, 
business or profession. Furthermore this Directive does not apply to credits secured by a 
mortgage or a comparable security. 
As regards the particular case of mortgages to consumers, the Commission adopted a proposal 
for a Directive on credit agreements relating to residential property on 31 March 20112. It
mainly focuses on rules prior to the conclusion of the credit agreement related to residential 
immovable property such as mortgages. The proposal only concerns mortgages concluded by 
consumers, that is, natural persons acting outside their trade, business or profession.  
Furthermore, it does not deal with conduct of banks towards customers at a post-contractual 
stage, for instance as regards the relationship between the consumer and the provider after the 
loan has been paid off. It does not regulate the bank's decision not to grant a credit. The 
proposal is currently subject to negotiations between the Parliament and the Council.
Consequently, the EU does not currently have in force any legislation regulating mortgage 
credits .

Directive 2005/29/EC of the European Parliament and of the Council3 prohibits unfair 
commercial practices such as aggressive practices or misleading practices. However, it applies 
to business-to-consumer transactions only. 
By contrast, Directive 2006/114/EC of the European Parliament and of the Council concerning 
misleading and comparative advertising4 applies in business relationships and protects traders 
against misleading advertising and potential  unfair consequences thereof. In particular, the 
Directive provides criteria for determining whether advertising is misleading. For the purpose 
of the Directive a broad definition of advertising was adopted, i.e. the making of a 
representation in any form in connection with trade, business, craft or profession in order to 
promote the supply of good or services. However, this legislation does not prohibit in general 
unfair practices in the business-to-business sector other than misleading advertising. 
Conclusions

EU Directives must be transposed into national law and applied correctly. For areas not covered 
by EU law, national law will continue to apply. In both cases, the relevant Italian authorities 
and courts are primarily competent to enforce it. 
It seems that the petitioner did not act as a consumer in the case at hand. Therefore, he would 
not be covered by any EU legislation pertaining to consumer protection. 
However, Directive 2006/114/EC on misleading and comparative advertising could be relevant 

                                               
1 OJ L 133, 22.5.2008, p.66.
2 COM (2011)142.
3 OJ L 149, 11.6.2005, p.22.
4 OJ L 376, 27.12.2006, p.21
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to the case provided that the creditor had misled the petitioner as to the main characteristics of 
the service and conditions on which the service was provided, through advertising. If this is the 
case, the petitioner could bring the matter to the attention of public enforcement authorities 
and/or national courts which would decide on a case-by-case basis whether a commercial 
communication appears misleading and take action, as appropriate.
Concerning the refusal to grant a credit, this issue is not dealt with at EU level. Banca d'Italia 
informed the petitioner that he could contact the Arbitro bancario finanziario as Banca d'Italia 
was not competent in the case at hand. As far as the deposit account and the overdraft facility 
are concerned, Banca d'Italia asked the creditor for additional information in February 2011. In 
parallel, the petitioner referred the matter to the Tribunal Di Palermo in March 2011.

The Commission can only intervene if sufficient factual elements are brought to its attention 
which gives evidence as to a wrongful application, lack of enforcement or incorrect  
implementation of EU law by the relevant national authorities. The elements given to the 
Commission at this stage do not provide sufficient evidence that this would be the case. For 
these reasons, the petitioner's problem should be addressed at national level. 


