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NOTICE TO MEMBERS

Subject: Petition 0596/2009 by Emin Ates (Turkish), on behalf of the ‘Stichting 
Inspraakorgann Turken in Nederland (IOT)’, on infringements of the 
association agreement between the EC and Turkey

1. Summary of petition

The petitioner points out that some EU Member States are in breach of the association 
agreement between the EC and Turkey, under which Turkish nationals are covered by the 
provisions of Council Directive 2003/86/EC on the right to family reunification and Council 
Directive 2003/109/EC concerning the status of third-country nationals who are long-term 
residents. With reference to the judgements of the Court of Justice in Case C-465/01 
(Commission of the European Communities versus the Republic of Austria (failure of a 
Member State to fulfil obligations – freedom of movement of workers – nationals of the 
Union or the EEA – nationals of a non-Member State associated with the Community by way 
of an agreement – principle of non-discrimination as regards conditions of work)) and 
Case C-92/07 (Commission of the European Communities versus the Kingdom of 
Netherlands (failure to comply with obligations pursuant to the association agreement)), the 
petitioner calls on the European Parliament and the Commission to ensure that Turkish 
workers in the EU and their family members are able to avail themselves of the rights they 
enjoy under EU legislation.

2. Admissibility

Declared admissible on 9 September 2009. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 8 October 2010.

The petition
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The petitioner points out that some EU Member States are in breach of the association 
agreement between the EC and Turkey, which together with the 1970 Protocol and the 
Decisions of the Association Council EEC-Turkey grant Turkish nationals in the EU a 
privileged status with the aim of furthering their integration in the host Member State. Their 
status under the Association rules grants Turkish nationals additional rights by comparison to 
the provisions of Council Directive 2003/86/EC on the right to family reunification and 
Council Directive 2003/109/EC concerning the status of third-country nationals who are long-
term residents. With reference to the judgments of the Court of Justice in Case C-465/01 
(Commission of the European Communities versus the Republic of Austria (failure of a 
Member State to fulfil obligations – freedom of movement of workers – nationals of the 
Union or the EEA – nationals of a non-Member State associated with the Community by way 
of an agreement – principle of non-discrimination as regards conditions of work)) and 
Case C-92/07 (Commission of the European Communities versus the Kingdom of 
Netherlands (failure to comply with obligations pursuant to the association agreement)), the 
petitioner calls on the European Parliament and the Commission to ensure that Turkish 
workers in the EU and their family members are able to avail themselves of the rights they 
enjoy under EU legislation. The petitioner also calls on Parliament to urge the Commission to 
carry out a study on the application of Decision No 1/80 and publish a communication on the 
subject.

The Commission’s observations

As indicated by the petitioner, on two occasions the Commission observed that two Member 
States were not complying with the case-law of the Court of Justice concerning certain rights 
of Turkish workers. It therefore initiated infringement proceedings against Austria and the 
Netherlands. On 16 September 2004 the Court ruled that Austria had failed to respect the 
principle of equal treatment for national workers and Turkish workers as regards conditions 
of work, as laid down in Article 10 of Decision No 1/80 of the Association Council.

As regards the infringement proceedings brought by the Commission against the Netherlands 
concerning the payment of charges in order to obtain a residence permit, the Court of Justice 
handed down its ruling on 29 April 2010 (Case C-92/07, Commission versus the 
Netherlands). 

The Court stated that by applying to Turkish nationals charges of a disproportionate amount 
for obtaining a residence permit or the extension of one in comparison with the charges 
applied to citizens of the Union for similar documents, the Kingdom of the Netherlands had 
imposed charges of a discriminatory nature. To the extent to which those charges were 
applied to Turkish workers or members of their family, they introduced a discriminatory 
condition of work contrary to Article 10 of Decision No 1/80. Insofar as those charges were 
applied to Turkish nationals wishing to avail themselves of freedom of establishment or 
freedom to provide services pursuant to the Association Agreement, or to members of their 
family, they were contrary to the general rule of non-discrimination laid down in Article 9 of 
the Association Agreement (paragraph 75 of the ruling).

It followed that, by introducing and maintaining a system for the issue of residence permits 
providing for charges that were disproportionate in relation to those imposed on nationals of 
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Member States for the issue of similar documents, and by applying that system to Turkish 
nationals who had a right of residence in the Netherlands on the basis of the Association 
Agreement, the Additional Protocol or Decision No 1/80, the Kingdom of the Netherlands had 
failed to fulfil its obligations under Article 9 of the Association Agreement, Article 41(1) of 
the Additional Protocol and Articles 10(1) and 13 of Decision No 1/80 (paragraph 76 of the 
ruling).

Conclusions

The Commission will contact the Dutch authorities to determine their intentions as regards 
bringing their legislation into line with EU law. 

Concerning the other questions raised by the petitioner, the Commission would like to inform 
that it intends to present a study on the application of Decision 1/80 in the different Member 
States by the end of 2011.

Moreover, it will also present a Communication on the international dimension of EU 
Coordination social security rules.

4. REV Commission reply, received on 16 December 2011.

The Commission wishes to inform Parliament of significant recent developments in relation 
to the social rights of Turkish nationals, as guaranteed by the provisions adopted under the 
EU-Turkey Association Agreement, in particular Decisions No 1/80 and 3/80 of the 
Association Council.

Firstly, with regard to the application of Decision No 3/80 concerning social security, 
mentioned by the petitioner, the Commission wishes to point out that on 26 May 2011 the 
European Court of Justice handed down an important judgment which provides for the export 
of social security benefits to Turkey. This judgment relates to the Akdas case (C-485/07), 
concerning the supplementary invalidity benefit paid by the Netherlands in order to guarantee 
recipients a minimum subsistence income. In its judgment, the Court affirms the principle of 
the exportability of social security benefits to Turkey. It emphasises that the principle of 
exportability, which is provided for by both Article 39(4) of the Additional Protocol and 
Article 6 of Decision 3/80, imposes an obligation of result on the Member States. No further 
implementing measures are required. The rule is ‘effective enough’ to be applied by a national 
court and to require the latter to disapply any conflicting rules of national law. Accordingly, 
the Court recognises that the principle of the exportability of benefits has direct effect, on the 
same grounds that the prohibition against discrimination on account of nationality has direct 
effect (see judgment of 4 May 1999 in the Sürül case, C-262/96, I-2685).

As regards respect for other social rights of Turkish nationals, as provided for in Decision 
No 1/80, the Commission has already asked the Dutch authorities to comply with the Court’s 
case-law concerning the imposition of charges for obtaining or extending a residence permit 
in the Netherlands (in accordance with the judgment of 29 April 2010 in Case C-92/07, 
Commission versus the Netherlands). In their reply of October 2011, the Dutch authorities 
confirmed that the fees charged to Turkish nationals had been brought into line with those 
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applicable to EU nationals. In addition, the Commission is closely monitoring whether the 
legislation on integration – in particular the requirement for Turkish nationals to sit a Dutch-
language test in order to obtain a residence permit – complies with the agreements. According 
to the information available to the Commission, in a judgment of 6 September 2011 the 
Utrecht Court of Appeal found that such requirements breached the standstill clauses 
contained in the provisions adopted under the EÚ-Turkey Association Agreement.

In the light of the above, the Commission takes the view that the situation has been clarified, 
and encourages the petitioner to bring a case before the administrative and judicial authorities, 
which are required to comply with EU law as interpreted by the Court.


