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NOTICE TO MEMBERS

Subject: Petition 0260/2011 by Lucia Leonardo widow of Barbera (Italian), on respect 
for pension rights

1. Summary of petition

Following the death of her husband in 1968, the petitioner, an Italian citizen resident in 
Belgium, received the minimum survivor’s pension from the INPS in Enna (Italy). That 
pension was recalculated and reduced as from 1 June 1999, when the Belgian pension was 
settled.  The petitioner claims that the recalculation is incompatible with Regulation (EEC) 
No 1408/71 and was corrected by a court in Rome in a judgment of 28 January 2002.

She complains that the INPS is not complying with that judgment and has recalculated the 
pension in question for the umpteenth time, and that it is now demanding repayment of 
EUR 5 423.76 for the period 1 January 2006 – 31 August 2011.

2. Admissibility

Declared admissible on 6 June 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 16 December 2011

The Commission’s observations

Generally, EU law in the field of social security provides for the co-ordination and not the 
harmonisation of social security schemes. Union law does not limit the power of the Member 
States to organise their social security schemes and, in the absence of harmonisation at Union 
level, it is for the legislation of each Member State to lay down the conditions under which 
social security benefits are granted, as well as the amount of such benefits and the period for 
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which they are granted. However, when exercising that power, the Member States must 
comply with Union law and, in particular, the Treaty provisions on freedom of movement for 
workers which provides for the freedom of every citizen of the European Union to move and 
reside in the territory of the Member States and with the provisions Regulation (EC) No 
883/2004, which establishes common rules and principles which must be observed by all 
national authorities when applying national law. These rules ensure that the application of the 
different national legislations respects the basic principles of equality of treatment and non-
discrimination. 

Following the petition, the Commission contacted the Italian member of the Administrative 
Commission for the Coordination of Social Security Systems who replied by letter of 7 
October 2011 as follows:

"The petitioner became the holder of a survivor's pension on 1 May 1968. This pension was 
duly topped up to the statutory minimum pension until 5 May 1999. Starting from June 1999, 
the pension in question was recalculated following the award of a survivor's pension payable 
by the Belgian institution as laid down in the rules set out by the Directorate-General of the 
INPS in msg No 17594 of 29 October 1992 in accordance with EEC Regulation No 1247/92. 
Recalculation of the benefit resulted in a duly notified undue payment of EUR 2 447.18, as a 
result of undue top-up payments up to the statutory minimum pension. The pensioner in 
question submitted an administrative appeal against the recalculation to the Provincial 
Committee of Sede on 19 June 2000, which was rejected by the said Committee at a hearing 
on 4 October 2001. On 7 February 2001, the pensioner brought a court action, resulting in 
judgment No 2084/2002, which was passed on by the district legal office of Rome on 24 April 
2002 and received by the Enna office on 13 May 2002. 

It should also be noted that the date of birth of the petitioner was not shown in this judgment, 
and so the missing details were requested to avoid confusion with a person of the same name. 

On 31 May 2011, the pensioner was informed of an undue payment of EUR 5 423.76 
resulting from the top-up payment made on 28 May 2010. This undue payment was due to the 
foreign Charitable Association submitting incorrect electronic data in the foreign income 
forms for the years 2006 and 2007, in which the amounts of the direct pension and survivor's 
pension were confused with one another.

On 5 October 2011, the pension was recalculated in accordance with the judgment in question 
and the transmission error relating to the income forms was corrected.
This means that, starting with the payment in November 2011, the benefit will be adjusted to 
the new amount (EUR 287.87).

It should also be noted that the arrears for the period from 1 June 1999 to 31 October 2011 
have been frozen by the INPS in order to recover the amounts owed for the reasons explained 
above and pending a statement of full receipt of payment from the legal firm representing the 
interests of the petitioner, in view of the course and outcome of the enforcement proceedings 
already undertaken."

The Commission notes that the Italian authorities confirmed that the pension was recalculated 
in accordance with the judgment of the Italian Court in 2002. Regarding the arrears for the 
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period from 1 June 1999 to 31 October 2011, the Italian authorities informed that they had 
been frozen in order to recover the amount corresponding to the undue payment made for the 
years 2006 and 2007.

When the petitioner complains about the retroactive effect the Italian institution applied, it 
should be highlighted that EU law can only ensure coordination of national provisions in the 
field of social security. As the European Court of Justice underlined it its judgement of 19 
June 2003 in case C-34/02 ("Pasquini"), it is only national law which is applicable to a 
situation arising out of the payment of sums not due, as long as the national law observes the 
EU principles of equivalence (i.e. national rules treat situations arising out of the exercise of a 
Community freedom not less favourably than purely internal situations) and effectiveness (i.e. 
national rules must not render virtually impossible or excessively difficult the exercise of 
rights arising from EU origin). 

Conclusion 

On the basis of the information at its disposal, the Commission could not detect any 
infringement of EU law.


