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Subject: Petition 0695/2011 by Elena Clara Popescu (Romanian), on behalf of Romanian 
College of Pharmacists, bearing 2 signatures, on problems in the contractual 
relations between pharmacies and the Romanian social health insurance authority, 
in particular late payments

1. Summary of petition

The framework for the national health insurance scheme in Romania is subject to an authority 
(National Health Insurance House, NHIH) under the Ministry of Health. This authority is in 
charge of elaborating the rules for the application of the law, as well as for implementing 
them, i.e. contracting and paying services, but also for the arbitration of disputes by an 
Arbitration Tribunal under its auspices. The petitioners allege that this accumulation of roles 
and the inherent conflicts of interests have led to a situation where pharmacies under contract 
to the NHIH are being subjected to an economically unviable situation, with unsustainable 
terms of contract and payment. The result is that many pharmacies have gone bankrupt and 
have avenues for recourse to recover costs. The petitioners allege a breach of Directive 
2000/35/EC on combating late payment in commercial transactions.

2. Admissibility

Declared admissible on 25 October 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 16 December 2011

The Commission received an identical complaint (registered on 16 June 2011) which was 
examined very carefully in the light of EU law. The Commission replied to the complainant -
now petitioner - on 5 August 2011. The observations of the Commission presented below are 
the same as in the above mentioned letter.
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Directive 2000/35/EC on combating late payment in commercial transactions was transposed 
into Romanian law by Emergency Ordinance no. 119/2007 on combating late executions of 
payment obligations resulted from commercial contracts approved by Law no. 118/2008.

The reimbursement by health insurance bodies of pharmaceutical products dispensed by pharmacies 
is not harmonised at EU level. According to settled case-law of the Court of Justice, EU law 
does not detract from the powers of the Member States to organise their social security systems. 
In the absence of harmonisation at EU level, it is therefore for the legislation of each Member State to 
determine, first, the conditions concerning the right or duty to be insured with a social security 
scheme and, second, the conditions for entitlement to benefits (points 21 and 22 of the judgment of 
the Court of Justice of 28 April 1998, Nicolas Decker v Caisse de maladie des employés privés, 
Case C-120/95). Furthermore, EU law does not detract from the power of the Member States 
to adopt, in particular, provisions intended to govern the consumption of pharmaceutical products in 
order to promote the financial stability of their health-care insurance schemes and the
organisation and delivery of health services and medical care (point 22 of the judgment of the Court of 
Justice of 11 September 2008, Commission v Federal Republic of Germany, Case C-141/07). 

The petition is therefore assessed on the basis of the legal grounds it is referring to.

Possible infringement of Article 14 TFEU:

In its complaint, the Romanian College of Pharmacists argues that the modalities for the execution 
of contracts between the services suppliers and the Romanian insurance healthcare system 
constitute an abuse of power and could affect the healthy functioning of these suppliers, their 
existence on the market and eventually the existence and continuity of the public service (points 
4.1 and 4.2 of the support paper). The Romanian College of Pharmacists considers that these 
modalities constitute a breach of Article 14 of the Treaty on the Functioning of the European 
Union (hereinafter "TFEU"). The Romanian College of Pharmacists also takes the view that the 
refusal of the Romanian insurance houses to accept, receive and register the invoices and other 
documents which attests the existence of debts constitutes an infringement of Article 14 TFEU 
(point 4.4 of the support paper).

However, Article 14 TFEU clearly specifies that the principles and economic and financial 
conditions which enable services of general economic interest to fulfil their missions will have to 
be established by the European Parliament and the Council, without prejudice to the competences 
of Member State to provide, to commission and to fund such services in compliance with the 
Treaties. The European Parliament and the Council have not yet adopted the regulations laying 
down the principles and economic and financial conditions which enable services of general 
economic interest to fulfil their missions. Thus, as long as these principles and economic and 
financial conditions are not laid down at EU level, the Commission takes the view that modalities 
for the execution of contracts between the services suppliers and the Romanian insurance healthcare 
system and the refusal of the Romanian insurance houses to accept, receive and register the invoices 
and other documents which attests the existence of debts cannot constitute a breach of Article 14 
TFEU.

As regards services of general economic interest, there is no indication in the complaint that the 
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modalities for the execution of contracts between the services suppliers and the Romanian 
insurance healthcare system would constitute an infringement of Commission Decision 
2005/842/EC of 28 November 2005 on the application of Article 86(2) of the EC Treaty to 
State aid in the form of public service compensation granted to certain undertakings entrusted with 
the operation of services of general economic interest, or of Commission Directive 2006/111/EC 
of 16 November 2006 on the transparency of financial relations between Member States and 
public undertakings as well as on financial transparency within certain undertakings.

Possible infringement of Article 4 of the Treaty on European Union:

In its complaint, the Romanian College of Pharmacists points out that a common practice of the 
insurance houses for hiding the existence of payment delays is that of not paying the amounts in 
full, but only partially and publically declaring that payments for recent debts have been made 
(point 4.3 of the support paper). The Romanian College of Pharmacists suggests that this practice 
would constitute an infringement of Article 4 of the Treaty on European Union.

The Commission disagrees with this position. Article 4 of the Treaty on European Union 
specifies, in a nutshell, that competences not conferred upon the Union in the Treaties remain with 
the Member States and obliges the Union to respect, inter alia, the equality of Member States before 
the Treaties as well as their national identities, etc. Article 4 also specifies that, 'pursuant to the 
principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, 
assist each other in carrying out tasks which flow from the Treaties. The Member States shall take 
any appropriate measure, general or particular, to ensure fulfilment of the obligations arising out of 
the Treaties or resulting from the acts of the institutions of the Union. The Member States shall 
facilitate the achievement of the Union's tasks and refrain from any measure which could jeopardise 
the attainment of the Union's objectives. ' 

There is no element in the complaint that justifies why the practice of late and/or partial payment 
would constitute a breach of Article 4 of the Treaty on European Union

Possible infringement of Directive 2000/35/EC on combating late payment in commercial 
transactions:

The Commission also examined if long payment periods for the reimbursement by health insurance 
bodies of pharmaceutical products dispensed by pharmacies could constitute a breach of Directive 
2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating late 
payment in commercial transactions (points 4.3 and 4.6 of the support paper). This Directive 
applies to all payments made as remuneration for commercial transactions (Article 1). According to 
Article 2(1), commercial transactions are defined as 'transactions between undertakings or between 
undertakings and public authorities which lead to the delivery of goods or the provision of services 
for remuneration '.

The Commission considers that the reimbursements by health insurance bodies of pharmaceutical 
products dispensed by pharmacies do not constitute commercial transactions as defined by Directive 
2000/35/EC since the reimbursement is not a transaction leading to the delivery of goods or the 
provision of services for remuneration. Indeed, a reimbursement is the consequence of the delivery 
of goods or the provision of services for remuneration. In other words, the reimbursement is a right 
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granted after either a commercial transaction defined by Directive 2000/35/EC, or any other transaction 
set out in national law. The consequence of a reimbursement which is later laid down in national 
law is therefore not subject to the provisions of Directive 2000/35/EC.

Consequently, the fact that Romanian laws regarding the national health insurance system might not 
stipulate any possibilities for appealing for economic agents, especially pharmacies, in the case of 
delays of reimbursement from NHIH, and penalties or interests rates for these delays, is also a 
matter which falls outside the scope of Directive 2000/35/EC.

Possible infringement of Article 17 of the Charter of Fundamental Rights of the European
Union:

The Romanian College of Pharmacists argues that, in the case of infringement of certain provisions of 
the Framework Contract by pharmacies, a certain amount from the total value of the dispensed 
medicines is withheld as a sanction, money which can amount up to 16% of the dispensed 
medicines value. According to the Romanian College of Pharmacists, this would constitute a 
violation of Article 17 of the Charter of Fundamental Rights of the European Union which specifies 
the following: 'Everyone has the right to own, use, dispose of and bequeath his or her lawfully 
acquired possessions. No one may be deprived of his or her possessions, except in the public 
interest and in the cases and under the conditions provided for by law, subject to fair 
compensation being paid in good time for their loss. The use of property may be regulated by 
law in so far as is necessary for the general interest. '

The Commission, however, reminds the Romanian College of Pharmacists of Article 51(1) of 
the Charter of Fundamental Rights of the European Union which specifies that the 'provisions of 
this Charter are addressed to the institutions, bodies, offices and agencies of the Union with 
due regard for the principle of subsidiarity and to the Member States only when they are 
implementing Union law. They shall therefore respect the rights, observe the principles and 
promote the application thereof in accordance with their respective powers and respecting the 
limits of the powers of the Union as conferred on it in the Treaties.' 

The Commission is of the opinion that the reimbursement by health insurance bodies of 
pharmaceutical products dispensed by pharmacies and the application of other provisions of the 
Framework Contract to which the complaint refers do not constitute measures which are 
'implementing Union law' as referred to in Article 51(1) of the Charter of Fundamental Rights of 
the European Union. The Framework Contract (including the sanctions which it contains) was 
signed and accepted by the contracting parties and subsequently approved by Government 
Decision. The Framework Contract constitutes the implementation of Law no. 95/2006 on the 
Healthcare Reform, Title VIII, which does not implement Union law.

Possible infringement of Article 47 of the Charter of Fundamental Rights of the European 
Union:

The Romanian College of Pharmacists observes that, although Law no. 95/2006 regarding the 
health reform stipulates the implementation of an arbitrage system to settle potential litigations 
between suppliers and health insurance companies, this system has not been carried out by the 
NHIH according to the legal provisions and continues to function without impartial arbitrators and 
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under the control of the NHIH. The Romanian College of Pharmacists concludes that the NHIH 
breaches Article 47 of the Charter for Fundamental Rights of the European Union due to the way it 
has organized and assured the function of the Arbitrage Commission because neither the 
independence, nor the impartiality of the Arbitral Tribunal is assured (point 4.7 of the support 
paper).

Moreover, the Romanian College of Pharmacists indicates that the pharmacists who complained that 
when they take legal action against the health insurance houses in order to protect their rights, the 
latter suspend their contracts. According to the Romanian College of Pharmacists, this practice of 
penalizing any attempt to reclaim rights in Courts practiced by the insurance houses is used not only 
when penalties or late fees are demanded, but in all litigations arising in the performance of 
medical and pharmaceutical supply contracts. The Romanian College of Pharmacists says that 
through this constant attitude, the insurance houses attempt to discourage any claims which would 
block the free access to justice and which would also breach Article 47 of the Charter for 
Fundamental Rights of the European Union (point 4.8 of the support paper).

Pursuant to Article 47 of the Charter for Fundamental Rights of the European Union, 'Everyone 
whose rights and freedoms guaranteed by the law of the Union are violated has the right to 
an effective remedy before a tribunal in compliance with the conditions laid down in this 
Article. Everyone is entitled to a fair and public hearing within a reasonable time by an 
independent and impartial tribunal previously established by law. Everyone shall have the 
possibility of being advised, defended and represented. Legal aid shall be made available to 
those who lack sufficient resources in so far as such aid is necessary to ensure effective access 
to justice.'

Firstly, none of the elements set out in the complaint indicates that the 'lack of rapid and impartial 
mechanism for a fast settling of potential litigations (point 4.7 of the support paper) and the 
'penalisation of pharmacies for claiming their rights in the courts' (point 4.8 of the support paper) 
violates a right and freedom guaranteed by the law of the Union. Secondly, the Commission 
considers, as set out above, that the reimbursement by health insurance bodies of pharmaceutical 
products dispensed by pharmacies and the application of other provisions of the Framework 
Contract to which the complaint refers do not constitute measures which are 'implementing 
Union law' as referred to in Article 51(1) of the Charter of Fundamental Rights of the European 
Union.

The petition confirms the analysis of the Commission that despite the implementation of 
Directive 2000/35/EC, there is overwhelming evidence that late payment in commercial 
transactions still constitutes a general problem within the EU (including in Romania) and that 
the economic crisis is making the situation worse.

However, the Commission confirms that the reimbursement by health insurance bodies of 
pharmaceutical products dispensed by pharmacies is not harmonised at EU level. These competencies 
remain therefore with the Member State.  

The Commission suggests that the petitioner seeks redress before the national courts. 


