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1. Summary of petition

The petitioner indicates that natural persons engaging in the regular sale of real estate in 
Romania are, for tax purposes, treated in a similar way to legal persons engaged in 
commercial activities. The petitioner regards this as inadmissible, arguing that natural persons 
in a situation similar to his own should be considered as making use of their personal assets. 
As things stand, he is required to pay VAT of 19%. He argues that this is an infringement of 
Council Directive 2006/112/EC on a common system of value added tax, which specifies that 
a person must be engaged in an economic activity in order to be subject to VAT. The 
petitioner also questions the position adopted by the Romanian authorities to the effect that 
the VAT legislation is applicable from its entry into force in 2002, arguing that this was 
inadmissible, given the inexistence of provisions regarding the entry of natural persons 
subject to VAT in the tax register and registration procedures for the period 2002-2007. He 
argues that this has led to the retroactive imposition of VAT, involving substantial penalties, 
and he accordingly asks the European Parliament to seek the opinion of the European Court of 
Justice with a view to clarifying matters.

2. Admissibility

Declared admissible on 08 September 2010. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 11 February 2011.

In Romania, VAT is charged when natural persons sell more than one new building per year; 
subsequent sales are exempt from VAT only if they do not reflect an economic activity.
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The petitioner argues that this is an infringement of Council Directive 2006/112/EC of 28 
November 2006 on the common system of value added tax1(hereinafter "the VAT Directive"), 
which specifies that a person must be engaged in an economic activity in order to be subject 
to VAT. He claims that natural persons disposing of real estate should only be considered as 
making use of their personal assets. The petitioner also questions the position adopted by the 
Romanian government to the effect that the VAT legislation is applicable from its entry into 
force in 2002, arguing that this was inadmissible, given the inexistence of provisions 
regarding the entry of natural persons subject to VAT in the tax register and registration 
procedures for the period 2002-2007. He argues that this has led to retroactive imposition of 
VAT, involving substantial penalties.

THE COMMISSION’S COMMENTS ON THE PETITION 

Imposition of VAT

The Romanian authorities recently consulted the VAT Committee on the compatibility with 
EU law of the levying of VAT from natural persons selling real estate on a regular basis. They 
stated inter alia the following:

At present, there is an increasing number of cases in Romania in which natural persons sell 
real estate (new buildings and building land) on a regular basis but without registering for 
VAT purposes, claiming that they do not engage in commercial transactions. Under current 
Romanian legislation, the sale of buildings and land by natural persons does not fall within 
the scope of VAT if the goods concerned have been used by the sellers for personal purposes 
or if the sellers make only occasional transactions with goods that they have not used for 
personal purposes. Under Romanian legislation, when natural persons sell real estate in order 
to obtain income therefrom on a continuing basis, they become taxable persons. 

The issue was discussed in the VAT Committee on 8 December 2010. 
The Commission services were of the opinion that it was correct to levy VAT in these cases, 
for the reasons below. The national delegations appeared to share this approach.

Article 2(1)(a) of the VAT Directive states that the supply of goods for consideration within 
the territory of a Member State by a taxable person acting as such is subject to VAT.

The concept of a "taxable person" is well defined in the VAT Directive. Under its Article 
9(1), a taxable person is any person who, independently, carries out in any place any 
economic activity, whatever the purpose or results of that activity. That includes inter alia the 
exploitation of tangible or intangible property for the purposes of obtaining income therefrom 
on a continuing basis. Thus, the notion of a taxable person as defined in EU law is very wide. 
As regards the expression "taxable person acting as such", according to the case-law of the 
Court of Justice of the European Union (hereinafter: the Court), a taxable person acts in that 
capacity where he carries out transactions in the course of his taxable activity. 
As the Court has consistently held, an analysis of the definitions of a taxable person and 
economic activities shows that the scope of the term "economic activity" is very wide, and 
that the term is objective in character, in the sense that the activity is considered per se and 

                                               
1 OJ L 347, 11.12.2006, p. 1, as amended.
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without regard to the purpose or results of the transactions concerned.1

The taxable person acts independently if he bears the economic risk entailed in his activity 
and is not bound by any legal ties creating the relationship of some type of interdependency, 
as referred to in Article 10 of the VAT Directive. 

It appears undeniable that natural persons selling real estate on a regular basis (buildings and 
building land) of which they are the owners supply goods for consideration, and that they 
perform this activity independently for direct consideration. Moreover, although the particular 
circumstances of every case must be taken into account, it can be said that, in principle, the 
concept of "economic activity" includes the sale of buildings or building land on a continuing 
basis; indeed, in this context, "exploitation" within the meaning of the second subparagraph of 
Article 9(1) refers, in accordance with the requirements of the principle that the common 
system of VAT should be neutral, to all those transactions, whatever may be their legal form, 
by which it is sought to obtain income on a continuing basis.2

In the light of the above it can be concluded that, in principle, any person selling buildings or 
building land on a regular basis acts as a taxable person, according to Article 9(1) of the VAT 
Directive, and carries out economic activities by supplying the goods for consideration. 
Therefore, such transactions are subject to VAT. The mere fact that the person has chosen not 
to register as a taxable person has no relevance in this respect. The Romanian VAT 
legislation's – rebuttable - presumption that anyone selling more than one new immovable 
property per year is a taxable person acting as such consequently appears reasonable.

However, during the VAT Committee meeting, the Commission services drew the attention of 
the delegations to the joined Cases C-180/10 and C-181/10 Jarosław Słaby, in which a 
reference for a preliminary ruling has been lodged before the Court of Justice on 9 April 2010 
concerning a very similar question. It is therefore advisable to await the judgment in these 
cases before taking a final position on this issue.

Retroactivity

The petitioner also questions the application of the measure above to the period 2002-2007; 
he claims that this is not consistent with the legislation in force at the time, since no 
provisions allegedly allowed the entry of natural persons subject to VAT in the tax register 
and registration procedures for that period. In his view, this amounts to retroactive imposition 
of VAT.

According to settled case-law, where national provisions fall within the field of application of 
EU law, it falls within the competence of the EU institutions and the Court of Justice to 
control the compatibility of those provisions with the fundamental rights whose observance 
the Court ensures, including the right to property.3
By contrast, the Court has no jurisdiction, and the Commission no competence, with regard to 
national provisions outside the scope of EU law.4

                                               
1 See judgment of the Court of 12 January 2006 in joined Cases C-354/03, C-355/03 and C-484/03 Optigen, paragraph 43.
2 See judgment of the Court in Case C 8/03 BBL, paragraph 36. See also Case C 186/89 Van Tiem, paragraph 18; Case C-306/94 Régie 
dauphinoise, paragraph 15; and Case C-77/01 EDM, paragraph 48.
3 See the Court's judgment in Case C-299/95 Kremzow, paragraph 15, and its Orders in Case C-328/04, Vajnai, paragraph 12, Case C-287/08, 
Savia, paragraph 7, and Case C-333/09, Noël, paragraph 10.
4 See Kremzow, paragraphs 15 and 16, Vajnai, paragraph 13, Savia, paragraph 8, and Noël, paragraph 11. 
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It is clear that the alleged retroactive application of the Romanian VAT provision to the 
period 2002-2007 falls outside the scope of EU law, as they concern a period before 
Romania's entry into the European Union.1 Consequently, the Commission has no 
competence on this aspect of the petition.

Conclusion

It is advisable to await the judgement in Cases C-180/10 and C-181/10 Jarosław Słaby before 
taking a final position on this petition.

4. Further Commission reply, received on 27 January 2012 (REV)

On 15 September 2011, the Court delivered its judgment in Słaby. The judgment concerned 
the question whether a natural person who had carried out an agricultural activity on his land 
acquired the status of a taxable person for VAT purposes when he started selling the land 
following its re-classification as land designated for development.

In that judgment, the Court basically confirmed its previous case law on the subject matter but 
at the same time provided some additional indications as to when an activity may be regarded 
as economic activity for the purposes of Article 9(1) of the VAT Directive. 

It held in that respect that while the mere exercise of the right of ownership by its holder 
cannot, in itself, be regarded as constituting an economic activity, certain elements such as 
preparatory works and marketing measures may indicate that the activity is carried out by a 
taxable person in the framework of an economic activity (paragraphs 36 and 38 to 41)

In a letter of 4th January 2011, the petitioner also alleges that several amendments of the 
national Taxation Code breached the national competency rules, as determined in the 
Romanian Constitution. The European Commission has no power to exercise any control on 
the constitutionality of the legislative acts of the Member States.

Conclusion

The considerations of the judgment of the Court in Słaby do not alter the conclusions made in 
the previous note of the Commission in this case. In fact, in the Słaby judgment it was 
confirmed that natural persons may be regarded as traders when carrying out an economic 
activity where they mobilise resources similar to those deployed by a trader.

It is true that Romanian legislation applies the assumption that the natural person is acting as a 
trader upon the second sale, and therefore the burden of proof lies with the natural person to 
the effect that he is not performing an economic activity when he sells more than one real 
property a year. 

It should also be mentioned that under Article 273 of the VAT Directive, Member States may 
impose obligations which they seem necessary for the correct collection of the tax and for the 

                                               
1 See in particular Savia, paragraph 9, and the Court's judgment in Case C-427/06, Bartsch, paragraphs 18 and 25.
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prevention of evasion.

Notwithstanding the rules on the burden of proof, Romanian law ultimately subjects the sale 
of real property by natural persons to VAT only when they are carried out in the context of an 
economic activity.

Based on the above, the Commission considers that there is no proof that the contested 
Romanian legislation is contrary to EU law.


