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NOTICE TO MEMBERS

Subject: Petition 1313/2010 by B. P. A. (Spanish), on the private copying levy applied 
by Spain to digital reproduction equipment, devices and media

1. Summary of petition

The petitioner claims that Spanish intellectual property laws and, in particular, some clauses 
of the Spanish Royal Decree 1/1996, contradict the court of Justice's ruling C-467/08 of 21 
October 2010 with regard to the private copying levy on digital reproduction equipment, 
devices and media.

2. Admissibility

Declared admissible on 8 February 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 29 March 2011.

According to Article 5 of Directive 2001/29/EC1 Member States may provide for an exception 
for private copying on condition that right holders receive fair compensation. The Directive is 
neutral with respect to the form and means chosen to ensure fair compensation. Most Member 
States provide for fair compensation by levying certain goods that are typically used for the 
production of a private copy (blank media, recording equipment, mobile listening devices, 
computers, printers, scanners, etc.). Private copying levies are usually collected and 
administered by collecting societies. 

                                               
1 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 
certain aspects of copyright and related rights in the information society, OJ 2001 L 167, p. 10–19.
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In Case C-467/08 (Padawan v SGAE)1 the ECJ ruled that the concept of fair compensation is 
an autonomous concept of European Union law. It further clarified that fair 
compensation should compensate for the harm suffered by the right holder as a result of the 
unauthorised reproduction of his work. Given the practical difficulties in identifying private 
users, the ECJ considered private copying levies to be a valid form of providing for fair 
compensation. The ECJ also stated, however, that private copying levies must not be applied 
to digital reproduction equipment, devices and media purchased for purposes clearly unrelated 
to private copying (e.g. for professional use by professional users). National legislation that 
provides for the indiscriminate application of private copying levies, regardless of the 
distinction made by the ECJ in case C-467/08, is incompatible with Directive 2001/29/EC.

A variety of issues arise when levied goods are traded across the internal market. In 2009 the 
Commission brokered a draft Memorandum of Understanding (MoU) between collecting 
societies and the ICT-industry to address these issues. The draft MoU contained levy 
exemptions for goods destined for intra-Community transfers or export (to avoid double 
payment), a simplified system for obtaining reimbursements when goods that already 
incorporate the levy are transferred to another Member State, rules on the transparency of the 
process in which levy tariffs would be established and rules on levy exemptions when 
equipment is purchased for professional use. In January 2010 the ICT-industry left the forum, 
citing a lack of agreement on a harmonised approach in relation to the selection of levied 
goods and tariffs.

A private copying levy that applies to all equipment, independent of its use, is inconsistent 
with the jurisprudence of the ECJ. The Commission will therefore seek clarification on the 
scope of the envisaged levy from the Spanish authorities.

The Commission will continue its work on issues that arise when products that attract a 
copyright levy are traded across national borders.

4. Further Commission reply (REV.), received on 6 September 2011.

Further to its earlier communication regarding this petition, the Commission would like to 
inform the Petitions committee that it was notified by Spanish authorities that they had 
launched the process of the administrative revision of the Ministerial Decree of 18 June 2008 
establishing the list of digital equipment and media to be subject to the levy, and fixing the 
corresponding levy rates. The Commission has also been informed that the Spanish authorities 
were in contact with collecting societies and industry associations with a view to proceeding 
with this revision of the Decree. According to the Spanish authorities, the revision process is 
expected to be completed within the "next months". 

The Commission will continue to follow the revision process and seek clarification on the 
scope of the envisaged levy from the Spanish authorities.

5. Further Commission reply (REV.II), received on 27 January 2012.

                                               
1 Judgement of the Court of 21 October 2010 in the case Padawan SL v Sociedad General de Autores y Editores 
de España (SGAE), case number C-467/08, OJ 2010 C 346, p. 5-6.
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Further to its previous communications on this petition, the Commission would like to point 
out that pursuant to Royal Decree-Law 20/2011 of 30 December 2011 on urgent budgetary, 
fiscal and financial measures to rectify public deficit, the obligation to pay the fair 
compensation for private copying, as set out in article 25 of Royal Legislative Decree 1/1996 
of 12 April 1996 approving the Revised Law on Intellectual Property, regularizing, clarifying 
and harmonizing the applicable statutory provisions, has been abolished. According to the 
new law the compensation for private copying will be paid from the state budget according to 
a procedure to be set out by the Spanish government.

As the levies, which were the subject of the petition, are no longer applicable in Spain, there 
is no case for the Commission to pursue the matter further. 


