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Subject: Petition 0951/2007 by R. H. (German), on simplifying the issue of a visa for 
his Russian wife to enter Germany from Switzerland

1. Summary of petition

The petitioner has been living for a year in Switzerland with his Russian wife, holding an 
identity document B for foreign nationals. His wife needs a visa to enter Germany, which the 
petitioner describes as impossible, since he is unable to produce a number of the necessary 
documents. Since he is unemployed, but not registered as such, he is unable to produce either 
a certificate from his employer or evidence that he is drawing unemployment benefit.

2. Admissibility

Declared admissible on 22 February 2008. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 26 October 2009.

As Switzerland did not apply the Schengen visa rules in full at the time referred to in the 
petition, third-country nationals subject to the visa requirement according to Regulation 
539/2001 and residing in Switzerland needed a visa when travelling to an EU Member State. 
A Swiss residence permit only enabled its holder to transit through the territory of Germany in 
accordance with Council Decision 896/2006. (Since 12 December 2008 Switzerland forms 
part of the Schengen area without internal borders and thus a Swiss residence permit is valid 
for free circulation in the Schengen area for three months in any half year.)

The rules and conditions for the issuance of a Schengen visa are contained in the so called 
Common Consular Instructions (CCI). 
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Pursuant to Part V. Chapter 1.4 of the CCI, the applicants have to prove – by means of 
different supporting documents – the purpose of the journey, the means of subsistence and 
accommodation and present a travel medical insurance. Supporting documents regarding the 
means of subsistence can be e.g. cash, credit card, bank account or any other means that 
guarantee funds in hard money. Further to these, other documents might also be required as 
proof of place of residence and proof of ties with the country of residence, or proof of the 
social and professional status of the applicant. 

Certain Member States require a certificate of employment for the latter reason, also in order 
to be sure that the visa applicants will return to their country of origin or residence. 

Apparently, the German authorities applied those provisions in the case of the petitioner and 
his Russian spouse. 

However, the petitioner and his spouse reside in Switzerland in accordance with the 
Agreement between the European Community and its Member States on the one part, and the 
Swiss Confederation on the other, on the free movement of persons.

As stipulated in Article 1(1) of Annex I to the Agreement, the Contracting Parties could 
require third country family members of nationals of the other Contracting Parties to have an 
entry visa. Such family members must be granted every facility for obtaining any necessary 
visas.

This provision corresponds to Article 5(2) of Directive 2004/38/EC1 that applies to free 
movement of EU citizens and their family members within the EU. This Directive only 
applies to those EU citizens who have moved to a Member State other than that of which they 
are a national.

However, the European Court of Justice extended this favourable treatment also to those EU 
citizens who return to their home Member State after having exercised their right to free 
movement and resided in another Member State2. The ECJ argued that an EU citizen might be 
deterred from leaving his country of origin in order to pursue an activity in another Member 
State if, on returning to the Member State of which he is a national, the conditions of his 
spouse’s entry and residence were not at least equivalent to those which he would enjoy in 
another Member State. 

As stipulated in Article 16(2) of the Agreement with Switzerland, account shall be taken of 
the relevant case-law of the Court prior to the date of its signature (21 June 1999).

Given the above, the Agreement, read in conjunction with the judgment of the Court in case 
Singh, obliged Germany to afford the petitioner’s spouse the same treatment that it would 
afford to a Russian spouse of a Swiss national.

Consequently, the petitioner's spouse should have been issued with a German visa based on 
the certificate of the family link (marriage) and a valid passport. Germany, by requiring a 
certificate of employment and other supporting documents from the family member of an EU 
                                               
1 JO L158, 30.04.2004, p. 77.
2 Judgment of the Court of 7 July 1992 in case C-370/90 Singh (Rec.1992, p. I-4265).
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national for a visa to enter the home state of the EU national, did not comply with the 
applicable Community rules. The Commission will contact the German authorities on this 
issue.

4. Further Commission reply (REV.), received on 16 March 2012.

In its first Communication concerning the petition, the Commission explained that a visa to a 
family member of an EU citizen should be issued following proof of the family link and a 
valid passport, and that the German authorities were not in a position to request additional 
documents. 

The Commission has been in contact with the German authorities to ensure the 
comprehensive implementation of the rules on free movement in Germany. The German visa 
handbook gives detailed guidance on the issuance of visas to family members of EU citizens. 
Its current version specifies in accordance with EU law when a visa is to be issued to family 
members of EU citizens and clarifies that EU law on free movement applies to German 
nationals who return after having exercised their right to free movement by residing in 
another Member State.

Given the above, the Commission considers that the issue raised has accordingly been 
positively clarified.


