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Subject: Petition 1226/2007 by Juan de Dios Ramirez Heredia (Spanish), on behalf of 
Union Romani, on the incompatibility of the Italian decree on the extradition 
of Roma-origin citizens coming from Romania with EC Directive 2004/38

Petition 0702/2008 by Juan de Dios Ramirez Heredia (Spanish), on behalf of Union 
Romani, on alleged racist acts perpetrated against representatives of the 
Roma community in Ponticelli (Naples)

1. Summary of petition 1226/2007

The petitioner asks the European Parliament to take the necessary measures to water down the 
decree of the Italian government concerning the immediate extradition of Roma-origin 
citizens coming from Romania. The petitioner considers that this measure breaches EC 
Directive 2004/38 on the right of citizens of the Union and their family members to move and 
reside freely within the territory of the Member States. The petitioner argues that Romas are 
the best reflection of the European citizenship concept as they are spread all over the EU 
territory but do identify themselves with their countries of birth. The petitioner strongly 
criticizes the interpretation of Directive 2004/38 by Franco Frattini, European Commissioner, 
who stated that all EU citizens who cannot provide proof of evidence in the host Member 
State could be sent back to the Member State of origin.

Summary of petition 0702/2008

The petitioner asks the European Parliament to launch an investigation into the incidents that 
occurred in May 2008 in Ponticelli (Naples), when representatives of the Roma community, 
mainly of Romanian nationality, were targeted by racist and xenophobic acts perpetrated by 
Italian citizens. According to the petitioner, fire was set to various Roma settlements causing 
severe damage. The petitioner strongly criticizes the immigration policy of the Italian 
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government which in his view encourages such acts and breaches the European and 
international legislation in this field.

2. Admissibility

Petition 1226/2007 declared admissible on 18 April 2008 and petition 0702/2008 declared 
admissible on 22 October 2008. Information requested from Commission under Rule 192(4).

3. Commission reply

Petition 1226/2007, received on 26 September 2008.

The petitioner is the President of the Spanish 'Union Romani'. By letter of 6 November 2007, 
he asked the President of the European Parliament to adopt the necessary initiatives to water 
down the decree adopted by the Italian government on 1 November 2007 concerning 
immediate expulsion of Roma-origin citizens coming from Romania. The petitioner recalls 
that the main objectives of Directive 2004/38/EC concerning the right of citizens of the Union 
and their family members to move and reside freely within the territory of the Member States 
are to facilitate this right for Union citizens, to simplify the administrative requirements, to 
extend the rights of family members and to limit the possibility for Member States to refuse or 
put an end to the right of residence. He argues that Romany folk are the best reflection of the 
European citizenship concept since they are spread all over the EU and consider themselves 
both citizens of Europe and of their country of birth. He strongly criticizes the interpretation 
of Directive 2004/38 by Franco Frattini, former European Commissioner, who stated that all 
Union citizens who cannot prove where they live in the host Member State should be sent 
back to their country of origin.

The Commission's comments 

The petitioner addressed the same letter to the President of the European Commission Barroso 
on the same date. Mr Barroso replied on 20 December 2007.  He noted that the Commission 
had stated on several occasions its position with regard to the content and scope of Directive 
2004/38/EC in relation to the adoption of the new decree law and the expulsions of Union 
citizens from Italian territory, as well as its profound concern about the racist and xenophobic 
manifestations which accompanied them.

President Barroso also pointed out that the Commission has always maintained the following:

 Directive 2004/38/EC allows the expulsion of Union citizens on grounds of public 
policy or public security only when they are based on the personal conduct of the 
individual concerned which must represent a genuine, present and sufficiently 
serious threat  affecting one of the fundamental interests of society. 

 Expulsion decisions must be adopted in full respect of the procedural and 
substantial guarantees foreseen by Directive 2004/38/EC. This Directive permits 
the expulsion of Union citizens who are not workers or self employed persons if it 
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appears they do not have sufficient resources not to become a burden for the 
social assistance system of the host Member State and a comprehensive sickness 
insurance coverage.

 Even if the decree law entered into force immediately and had been applied to 
expel citizens of the Union, if those citizens consider that the expulsion decision 
against them does not conform to the guarantees laid down under the Directive, 
they can appeal before the national Italian courts which are obliged to refrain from 
applying national rules which would be contrary to Community law. In case of 
doubt about the interpretation of the provisions of Community law, such courts 
may or, if no judicial remedy under national law exists against that court's 
decisions, shall refer a question to the European Court of Justice.

The President of the Commission also stressed that while the concepts of public policy and 
public security are defined by the Member States, the application of such concepts is subject 
to the strict control of the Community institutions and such control is carried out in the light 
of the fundamental rights enshrined in the European Convention of Human Rights and 
fundamental freedoms.
With regard to the compatibility of the decree of 1 November 2007 with the Directive, the 
reply of President Barroso indicated that since that text had to be confirmed by the Italian 
Parliament within sixty days, its position would depend on the final wording of the text.

President Barroso finally reiterated that the Commission's repeated condemnation of all racist 
and xenophobic manifestations and its commitment to the improvement of the situation of 
Romany folk in the EU.

Subsequent amendments to the Italian legislation

The Italian decree of 1 November 2007, to which the petition refers, amended legislative 
decree n. 30 of 6 February 2007 which transposed Directive 2004/38/EC. The decree was not 
converted into law by the Italian Parliament within sixty days according to the applicable 
procedure. The text was replaced by a second decree law adopted on 29 December 2007. This 
decree was not converted into law either and was replaced by a third text, legislative decree n. 
32, adopted on 28 February 2008. The recently adopted "security package" of 21 May 2008 
includes a new legislative decree which amends once again the Italian legislative decree 
implementing the Directive. This new text is being examined by the Commission.

Conclusion

The Commission is following carefully the legislative amendments to the Italian legislation 
implementing the Directive.

Petition 0702/2008, received on 20 February 2009

The petitioner, a Spanish national, complains about the alleged serious violations of the rights 
of Roma folk and the serious acts of xenophobia which have been allegedly committed 
against them in Italy. In particular he reports on the Ponticelli attacks during which several 
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Roma houses were set on fire and also on the behaviour of the Italian government which, far 
from condemning these acts, has taken a very harsh line against immigrants. The petitioner 
asks the Parliament to both launch an investigation on the causes of this attack and to warn the 
Italian Government about its obligation to fully comply with the relevant Community law. 

The Commission's comments on the petition
On the attacks which occurred in Ponticelli :
The Commission followed through the media the reports on the attacks which took place in 
Ponticelli in May 2008. The EU Agency for Fundamental Rights published an incident report 
on this issue as well as on other alleged incidents of aggressions against Roma folk. 

Based on the information available to the Commission, it would appear that the Ponticelli 
events are not linked to Community Law. 

On the conformity of the so-called "Italian Security Package" with Community law:
The petitioner raises the question of the compatibility of specific aspects of the so-called 
"Italian Security Package" with Directive 2004/38 on the right of free movement and 
residence of EU citizens1. 

- Conformity of the draft legislative decree aimed at transposing Directive 2004/38
As regards the draft legislative decree aimed at modifying Legislative Decree 30/2007 
transposing into Italian law Directive 2004/38, the Commission points out that its 
implementation has been abandoned by the Italian authorities following the comments of the 
Commission. 
- Conformity of decree-law 92/08 (automatic expulsions and aggravating circumstances 
mechanism)
In respect of decree-law 92/08 concerning urgent measures in the field of public security, 
which was converted into law on 24 July last, the Commission has already expressed serious 
concerns to the Italian authorities on its content, namely as regards automatic expulsion of EU 
citizens in certain cases, and the possible application to EU citizens of the mechanism of 
aggravating circumstances.

Community law, as results from Articles 27.2 and 28 of Directive 2004/38, and extensive ECJ 
jurisprudence2, forbids automatic expulsions of EU citizens, who can only be expelled for 
reasons of public order and public security when the personal conduct of the individual 
concerned represents a genuine, present and sufficiently serious threat affecting one of the 
fundamental interests of society. This assessment can only be carried out on the basis of the 
examination of the individual case, and must comply with the principle of proportionality.

As regards the mechanism of aggravating circumstances, the Court of Justice has ruled 
several times that the failure by EU nationals exercising their right to free movement to 

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of 
citizens of the Union and their family members to move and reside freely within the territory of the Member 
States.
2 Article 27(2) of the Directive stipulates that previous criminal convictions shall not in themselves 
constitute grounds for taking expulsion measures. See, inter alia, judgment of the Court of 7 June 2007 in 
Case C-50/06 Commission v Netherlands.
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comply with administrative procedures in the host Member State can only be sanctioned in a 
proportionate and non-discriminatory way.

The Commission points out that Article 18 of the EC Treaty stipulates that every citizen of the 
Union shall have the right to move and reside freely within the territory of the Member States, 
subject to the limitations and conditions laid down in the Treaty and by the measures adopted 
to give it effect. The respective limitations and conditions are to be found in Directive 
2004/38/EC. 
Conclusion
On the conformity of Decree-law 92/08
In respect of the automatic expulsion of EU citizens and the aggravating circumstance for 
illegal residence, discussions between the Commission and the Italian authorities are ongoing 
with a view to finding a suitable solution. The Italian authorities have communicated to the 
Commission in writing their intention to modify Decree-Law 92/08 to bring it in line with 
Community Law. The Commission intends to fully use its powers under the Treaty in order to 
ensure that the modifications are introduced rapidly. 
On the attacks which occurred in Ponticelli
The Commission has repeatedly rejected all manifestations of racism and xenophobia 
regardless of where they come from. Based on the information available to the Commission, it 
would appear that the Ponticelli events are not linked to Community Law.

4. Commission reply, received on 20 November 2009.

Conformity of decree-law 92/08 (as regards automatic expulsions and aggravating 
circumstances mechanism):
Further to its previous communication on petition 702/2008, the Commission informs the 
Parliament that on 2 July 2009 the Italian parliament introduced modifications1 to the Italian 
criminal code and code of criminal procedure on these two issues with the purpose of bringing 
them in line with Directive 2004/38.

Conclusion
The Commission analysed the recent amendments to the Italian Criminal Code and the Code 
of Criminal Procedure. The issue of aggravating circumstances still needs to be clarified, 
notably regarding its potential application to third-country family members of EU citizens.
The Commission intends to meet the Italian authorities shortly to discuss with them the 
implementation of Directive 38/2004, including these specific matters, in view of completing 
its overall assessment of conformity of the Italian legislation with EC law.

5. Commission reply, received on 11 February 2011.

Following the intervention of the Commission, Italy modified its legislation in relation to the 
expulsion of EU citizens to bring it in line with Chapter VI of Directive 2004/38/EC on 
safeguards. In this context, the Commission still requires some clarifications and is therefore 
                                               
1 Law No. 733-B.
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in contact with the Italian authorities. The issue of aggravating circumstances was solved by 
the Italian Constitutional Court in its judgment n.294 of 5 July 2010 in which it declared 
Article 61 number 11-bis unconstitutional.

6. Commission reply (REV. III), received on 16 March 2012.

The Italian authorities adopted Decree Law n. 89 of 23 June 2011 aimed at correctly 
transposing Directive 2004/38/EC as requested by the Commission. 
This Decree Law solves the remaining doubts of the Commission in relation to the issues 
raised by the petitioner concerning the expulsion of EU citizens. 


