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NOTICE TO MEMBERS

Subject: Petition 1554/2010 by D.R. (German), on discrimination in connection with 
the conclusion of a mobile telephone contract

1. Summary of petition

The petitioner, who is German, recently moved to Austria because he had found a temporary 
job there. He wished to take out a mobile telephone subscription with an Austrian telecoms 
company but was informed that he had to be registered as resident in Austria for at least three 
months before he could do so. The stated reason for this measure was that he could easily 
abscond abroad without paying his bill, which would make it difficult for the company to 
recover the debt. When the petitioner pointed out that his situation was not fundamentally 
different from that of an Austrian national, as he was registered in Austria and was able to 
produce both an employment contract and a rental contract, this left the company unmoved. 
The petitioner considers that EU citizens are being treated unequally and that this infringes 
European law.

2. Admissibility

Declared admissible on 25 March 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 September 2011

The freedom to provide services enshrined in Article 56 TFUE is one of the fundamental 
principles of the European Union. The right to exercise the freedom to provide services 
includes the freedom for the recipients of services to go to another Member State in order to 
benefit from these services under the same conditions as the nationals or residents of that 
Member State.
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The Commission has examined the petition and would like to point out that discrimination 
against service recipients on grounds of their nationality or place of residence are specifically 
prohibited by Article 20 of Directive 2006/123/EC on Services in the Internal Market 
("Services Directive"). The Services Directive entered into force in December 2006 and had 
to be implemented by Member States by 28th December 2009 at the latest. 

The behaviour of the service provider would have to be analyzed under paragraph 2 of Article 
20 of the Services Directive. This provision requires Member States to ensure that the general 
conditions of access to a service, which are made available to the public at large by the 
provider, do not contain discriminatory provisions relating to the nationality or place of 
residence of the recipient. It also clarifies that service providers may apply different treatment 
in their general conditions of access to their services if this is "directly justified by objective 
criteria" (in such a case, the different treatment is indeed not discriminatory). 

As said above, the Services Directive had to be implemented by Member States by 28 
December 2009 at the latest. Further to the implementation of Article 20(2) of the Services 
Directive in the national legal orders of Member States, it is for the relevant national 
authorities to ensure that the behaviour of private parties complies with the principle of non-
discrimination laid therein.

However, the Austrian authorities have not implemented the Services Directive into their 
national legal order within the prescribed deadline. The draft horizontal law implementing the 
Services Directive, whose Article 23 would transpose in the Austrian legal order Article 20(2) 
of the Services Directive, is currently in the process of adoption ("Dienstleistungsgesetz -
DLG" (Parliamentary reference: 317 d.B. (XXIV.GP). For this reason, the Commission has 
launched an infringement procedure against Austria for the incomplete communication of 
national transposition measures.

Conclusions

On the basis of the information provided by the petitioner, the refusal to supply a mobile 
telephone subscription to citizens resident in other Member States falls within the scope of 
Article 20(2) of the Services Directive and could be in breach of the principle of non-
discrimination laid down in that provision if it is not justified by an objective reason. 

Further to the implementation of Article 20(2) of the Services Directive in the national legal 
orders of Member States, it is for the relevant national authorities to ensure that the behaviour
of private parties complies with the principle of non-discrimination laid therein. 

The Commission shall continue infringement proceedings in order to ensure that Article 20(2) 
of the Services Directive is implemented in the Austrian legal order as soon as possible so that 
the relevant national authorities can apply it to private service providers in Austria.

4. REV Commission reply, received on 16 March 2012

The Commission would like to inform the Petitions committee that the Austrian authorities 
have just adopted the horizontal law implementing the Services Directive 
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("Dienstleistungsgesetz - DLG" (BGBL I, Nr. 100/2011 published on 21 November 2011). 
Article 23 of DLG implements Article 20, paragraph 2 of the Services Directive in the 
Austrian legal order. Service providers such as telecommunication service providers are now 
obliged to adapt their general conditions of access for the public at large to this provision laid 
down in the Austrian national legal order. It is for the Austrian authorities to ensure that 
Article 23 DLG is enforced correctly and that the conditions of access of service providers 
established in Austria comply with it.

The Commission has contacted informally the Austrian authorities with regard to this 
particular case to ensure that an assessment under Article 23 DLG is carried out as soon as 
possible by the relevant national authorities. 

On the basis of the information provided by the petitioner, the refusal to supply a mobile 
telephone subscription to citizens resident in other Member States could be in breach of the 
principle of non-discrimination laid down in the above-mentioned national provision if it is 
not justified by an objective reason.

It is now for the Austrian authorities to assess whether there are any objective reasons that 
could justify a refusal to contract on grounds of residence in this particular case and to ensure 
that the service providers at stake comply with Article 23 of the recently adopted law 
implementing the Services Directive (DLG). 

The Commission is in contact with Austrian authorities to ensure that a relevant body which is 
competent to enforce and apply Article 23 DLG deals with the matter raised in the petition as 
soon as possible. Due to the very recent adoption of Article 23 DLG, it has not been possible 
to determine which would be the competent authorities responsible for its enforcement in this 
particular case.

Meanwhile, if the petitioner wants to contact the Austrian authorities directly, he could be 
advised to contact the "Europäisches Verbraucherzentrum Österreich" (European Consumer 
Centre Austria) at info@europakonsument.at.


