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Subject: Petition 0282/2011 by M.L. (Spanish), on alleged discrimination as regards 
the payment of taxes in Spain 

1. Summary of petition

The petitioner points out that non-residents, regardless of their nationality, pay between 35% 
and 45% in tax on real estate when it changes hands or is inherited. The petitioner believes 
this to be discriminatory when compared to residents, who, in some cases – for instance in 
Madrid – pay a symbolic tax of only 1%.

2. Admissibility

Declared admissible on 15 June 2011. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 6 September 2011

Under the previous Spanish legislation, non-resident individuals were always subject to 
a substantially higher tax burden than residents if they sold their property after one year of 
possession, and were so in most cases, if the property was sold within a year after acquisition. 
Spain amended the legislation. Since 1 January 2007, income from capital gains is taxed at the 
flat rate of 18%, irrespective of the period of accrual and irrespective of whether the taxpayer 
is resident in Spain or not.

However, due to the fact that there were many cases that suffered from the application of 
discriminatory rules and that the Spanish legislation did not provide for any remedy to such 
situations, the Commission brought an action to the Court of Justice of the European Union.

On 6 October 2009, the Court of Justice of the European Union decided that:
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"Declares that, by treating differently, until 31 December 2006, capital gains realised in 
Spain according to whether they were made by residents or by non-residents, the Kingdom of 
Spain failed to fulfil its obligations under Article 56 EC and Article 40 of the Agreement on 
the European Economic Area of 2 May 1992 "

As regards the Spanish inheritance and gift tax, the European Commission has requested 
Spain to change them as it considers that they imposed a higher tax burden on non-residents 
or on assets or rights held abroad. The European Commission considered that the Spanish 
provisions are incompatible with the free movement of workers and capital provided for in 
Articles 21 and 63 of the Treaty on the Functioning of the European Union and Articles 28 
and 40 of the EEA Agreement. For this reason, it decided to open an infringement procedure 
against Spain. In April 2010 the Commission sent a reasoned opinion to Spain (the second 
step of the infringement procedure provided for in Article 258 of the Treaty on the 
Functioning of the European Union). After analysing the Spanish reply to the reasoned 
opinion, the European Commission decided to send an additional reasoned opinion. Currently, 
the Commission is assessing the Spanish reply to the additional reasoned opinion. If the 
European Commission is not fully satisfied with the reply, it might propose to refer the case to 
the Court of Justice of the European Union.

4. Commission reply (REV.), received on 16 Mars 2012

Under the previous Spanish legislation, non-resident individuals were always subject to 
a substantially higher tax burden than residents if they sold their property after one year of 
possession, and were so in most cases, if the property was sold within a year after acquisition. 
Spain amended the legislation. Since 1 January 2007, income from capital gains is taxed at the 
flat rate of 18%, irrespective of the period of accrual and irrespective of whether the taxpayer 
is resident in Spain or not.

However, due to the fact that many cases of application of discriminatory rules were reported 
and that the Spanish legislation did not provide for any remedy to such situations, the 
Commission brought an action to the Court of Justice of the European Union.

On 6 October 2009, the Court of Justice of the European Union decided that:

"Declares that, by treating differently, until 31 December 2006, capital gains realised in
Spain according to whether they were made by residents or by non-residents, the Kingdom of 
Spain failed to fulfil its obligations under Article 56 EC and Article 40 of the Agreement on 
the European Economic Area of 2 May 1992 "

Individual persons should always seek redress from national administrative or judicial 
authorities. Despite the fact that the Court of Justice has found the Spanish rules to be 
incompatible with the Treaty, such a finding cannot "per se" resolve individual cases. Its 
purpose is merely to oblige Member States to bring their legislation into line with Community 
law, and it is for individuals to bring the matter before a national authority.
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As regards the Spanish inheritance and gift tax, the European Commission has requested
Spain to change them as it considers that they imposed a higher tax burden on non-residents 
or on assets or rights held abroad. This is considered incompatible with the free movement of 
workers and capital provided for in Articles 21 and 63 of the Treaty on the Functioning of the 
European Union and Articles 28 and 40 of the EEA Agreement. For this reason, the 
Commission decided to open an infringement procedure against Spain. In October 2011, the 
European Commission decided to refer the case to the Court of Justice of the European 
Union. The Court of Justice has not yet decided on this case.


