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NOTICE TO MEMBERS

Subject: Petition 0451/2011 by Noel Dolan (Irish), on problems with family 
reunification between a resident of a Member State of which he is a national 
and a third country citizen

1. Summary of petition

The Irish petitioner married a Bolivian in Spain. The couple applied for an EU Family Card, 
but were turned down by the Irish authorities because the third country spouse had not 
satisfied the residency conditions according to Directive 2004/38/EC. He alleges 
discrimination between EU citizens who are treated differently, depending on whether they 
reside in a Member State of which they are or are not a national.

2. Admissibility

Declared admissible on 9 September 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 16 March 2012

The petitioner, an Irish national married to a Bolivian national, complains about reverse 
discrimination by the Irish authorities against Irish nationals regarding their right to live 
together with their non-EU family members in Ireland.

Article 21(1) of the Treaty on the Functioning of the European Union (TFEU) stipulates that 
every citizen of the Union shall have the right to move and reside freely within the territory of 
the Member States, subject to the limitations and conditions laid down in the Treaties and by 
the measures adopted to give them effect. The respective limitations and conditions are to be 
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found in Directive 2004/38/EC1.

As provided in Article 3(1) of the Directive, this Directive only applies to EU citizens who 
move to or reside in a Member State other than that of which they are a national, and to their 
family members who accompany or join them. 

EU citizens residing in the Member State of their nationality cannot benefit from the rights 
granted to EU citizens who exercised the above right and moved to another Member State. 
However, the Court of Justice of the European Union extended this favourable treatment also 
to those EU citizens who return to their home Member State after having exercised their right 
and resided in another Member State2 and also to those EU citizens who have exercised their 
rights protected by the Treaty in another Member State without residing there3 (for example 
by providing services in another Member State without residing there).

To assist Member States concerned about potential abuse of this case law in correctly 
applying these rules, the Commission issued guidelines in July 20094. The Commission 
recognized that abuse of EU law on free movement could also occur when EU citizens, 
unable to be joined by their non-EU family members in their Member State of origin because 
of the application of national immigration rules preventing it, move to another Member State 
with the sole purpose to evade, upon returning to their home Member State, the national law 
that frustrated their family reunification efforts, invoking their rights under EU law.

The Commission indicated that the defining characteristics of the line between genuine and 
abusive use of EU law should be based on the assessment of whether the exercise of EU rights 
in a Member State from which the EU citizens and their family members return was genuine 
and effective. In such cases, EU citizens and their families are protected by EU law on free 
movement. This assessment, however, can only be made on a case-by-case basis.

In recent case law, however, the Court has examined questions related to the rights of 
residence which may be derived for non-EU family members of EU citizens residing in their 
country of nationality from the EU citizenship of the latter.

In the Ruiz Zambrano judgment5, the Court stated that Article 20 TFEU, which confers the 
status of EU citizen on every person holding the nationality of a Member State, precludes 
national measures which have the effect of depriving EU citizens of the genuine enjoyment of 
the substance of the rights conferred by virtue of their status as EU citizens. It thus derived 
from this provision a right of residence in a Member State for non-EU national parents of 
minor dependent children who are EU citizens, where otherwise these children would be 

                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 

the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States, OJ L 158 of 30 April 2004, p. 77

2 Judgments of the Court of 7 July 1992 in case C-370/90 Singh (Rec.1992, p. I-4265) and of 
11 December 2007 in case C-291/05 Eind (Rec. 2007, p. I-10719) 

3 Judgment of the Court of 11 July 2002 in case C-60/00 Carpenter (Rec.2002, p. I-6279)
4 COM(2009)313 final
5 Judgment of the Court of 8 March 2011 in case C-34/09 Ruiz Zambrano (not yet 

published)
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forced to leave the territory of the Union and thus be deprived of the genuine enjoyment of the 
substance of the rights conferred by virtue of their status as EU citizens.

In the Dereci judgment1, the Court provided further clarifications regarding the rule that it had 
formulated in the Ruiz Zambrano judgment, declaring that it is a specific criterion, related to 
situations in which a right of residence may not, exceptionally, be refused to a non-EU family 
member of an EU citizen, because the effectiveness of EU citizenship enjoyed by that citizen 
would otherwise be undermined.

The Court further indicated that the mere fact that it might appear desirable to an EU citizen, 
for economic reasons or in order to keep his family together in the territory of the Union, for 
his/her non-EU family members to be able to reside with him, is not sufficient to accept that 
the EU citizen will be forced to leave the Union territory if his/her family members are not 
granted a residence right. 

Moreover, it stated that the national authorities or courts should assess on a case by case basis 
whether a refusal to grant a residence right would undermine the right to protection of family 
life - in light of Article 7 of the EU Charter of Fundamental rights, in situations covered by 
EU law, and in light of Article 8 of the European Convention on Human Rights, where EU 
law is not applicable. 

In the petitioner’s case, it does not seem obvious to determine whether the jurisprudence of 
the Court would grant his spouse a right of residence in Ireland. His case must be assessed by 
the Irish authorities and Irish courts which apply EU law, as interpreted by the Court.

The scope of the Zambrano rule is currently being tested in cases pending before the Court of 
Justice, which is the only body which can render an authoritative interpretation of EU law.

Conclusion

Given that any rights under the above case law of the Court are critically dependent on 
assessment of every applicant’s personal situation, the petitioner should defend his rights 
before the Irish authorities and Irish courts.

                                               
1 Judgment of the Court of 15 November 2011 in case C-256/11 Dereci (not yet published)


