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Subject: Petition 1023/2011 B.R. (German) concerning alleged discrimination on 
grounds of age

1. Summary of petition

The petitioner applied for a post as a teacher at a higher education establishment in Düsseldorf 
(Germany). He was deemed to be the best candidate for the post on account of his knowledge 
and experience, which the college had specifically asked for. Four weeks before he was due to 
be appointed, he was informed that he was not eligible for the post because he was aged over 
45. Under the law which applies in the German federal state of North Rhine-Westphalia, it is 
not permitted to appoint teachers as civil servants if they are over that age. At the time, the 
petitioner had turned 45 a few weeks previously. On the other hand, the petitioner could have 
been appointed as an employee without the status of a civil servant. However, he wished to be 
appointed as a civil servant because there are certain benefits attached to this. The petitioner 
wonders how this situation can be regarded as compatible with government's efforts to give 
older people chances on the job market. The petitioner considers this to be a case of unequal 
treatment and discrimination on grounds of age.

2. Admissibility

Declared admissible on 6 January 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 16 March 2012

At the EU level, Directive 2000/78/EC prohibits discrimination based on religion or belief, 
disability, age or sexual orientation in the field of employment and occupation. However, 
according to this Directive, differences of treatment on grounds of age shall not constitute 
discrimination, if within the context of national law, they are objectively and reasonably 



PE486.003v01-00 2/2 CM\896447EN.doc

EN

justified by a legitimate aim and if the means of achieving that aim are appropriate and 
necessary (Article 6 (1)of the Directive).  As an example for such allowed differences of 
treatment, the directive, in Art 6(1)(c), mentions the fixing of a maximum age for recruitment 
which is based on the need for a reasonable period of employment before retirement.
Germany has transposed the Directive in 2006 by the 'Allgemeines Gleichbehandlungsgesetz' 
which has been monitored by the Commission. As a result, the Commission has come to the 
conclusion that this law correctly and completely transposed the Directive.

After a correct and complete transposition of a Directive, all further legal questions arising in 
the national context related to age restrictions have to be dealt with under national law. 

The respective law of North Rhine-Westphalia fixing certain age restrictions for the 
recruitment of officials has been challenged twice before national Courts. As a result, and 
following a judgment of the Federal Administrative Court of 19/02/09 (ref: C-18/07), North 
Rhine Westphalia has changed its age limit for the recruitment of officials from 30 years to 40 
years of age. This age limit has been challenged again before the Federal Administrative 
Court but to no avail (decision of 24/01/2011, 2B2/11). The Court came to the conclusion that 
such an age limit is justified in order to guarantee a balanced ratio between the remaining 
years of active service and the pension entitlement. This jurisprudence seems to be in line 
with the jurisprudence of the European Court of Justice. Starting with the case Pallacios de la 
Villa (C-411/05), the European Court of Justice has always underlined that in principle 
Member States enjoy broad discretion when it comes to determining their national labour 
market objectives. 

Conclusions

As Germany has transposed the directive correctly and completely, the petitioner would have 
to challenge the respective law of North Rhine Westphalia under the procedures of national 
law. However, according to the legal assessment of the Commission, the controversial age 
limit for the recruitment of civil servants does not amount to age discrimination.


