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NOTICE TO MEMBERS

Subject: Petition 1094/2011 by M. A. (British), on alleged infringement of Directive 
2004/38/EC by Ireland

1. Summary of petition

The petitioner says that his daughter applied for a visa at the Irish Consulate in Zimbabwe to 
join her father in Ireland. At first, the visa application was refused on the grounds that it was 
not accompanied by supporting documents. Later, the application was accepted, and a fee of 
15 US dollars was paid to send the file to South Africa. The Dublin immigration service 
(INIS) asked the petitioner for a series of further documents, together with evidence of an 
address so that it could be confirmed. Although the petitioner provided all the documents 
requested, his daughter has not yet received the visa. The petitioner considers that Ireland is 
blatantly infringing the provisions of Directive 2004/38/CE of the European Parliament and 
of the Council on the right of citizens of the Union and their family members to move and 
reside freely within the territory of the Member States.

2. Admissibility

Declared admissible on 30 January 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 16 March 2012

The petitioner complains about the problems he has encountered with an Irish entry visa 
application for his daughter at the Irish consulate in Zimbabwe and also about delays in 
issuing the visa.

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
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Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States.

As provided in Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a national of a third country to have an entry visa. As confirmed by the Court of Justice of the 
European Union1, such family members have not only the right to enter the territory of the 
Member State but also to obtain an entry visa for that purpose. Member States must grant 
such persons every facility to obtain the necessary visas which must be issued free of charge 
as soon as possible and on the basis of an accelerated procedure.

The right to obtain an entry visa is not, however, unconditional as EU law enables Member 
States to prohibit family members of an EU citizen from entering their territory where they 
represent a risk to the requirements of public policy, public security or public health within 
the meaning of Chapter VI of Directive 2004/38/EC or in the event of abuse or fraud, such as 
marriage of convenience.

The Commission also received a complaint directly from the petitioner. It replied on 12 
January 2012, providing the above analysis of EU law and indicated that, according to the 
information in its possession, while the Irish rules have correctly transposed the Directive, 
there is no guarantee that there will not be any isolated cases of incorrect application of 
EU/national rules by national authorities.

Conclusion

The petitioner informed the Commission on 28 February 2012 that the visa has indeed been 
granted. Therefore, the Commission will now propose to close his complaint. 

                                               
1 See, inter alia, judgment of the Court of 31 January 2006 in case C-503/03 

Commission v Spain (Rec. 2006, p. I-1097)


