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NOTICE TO MEMBERS

Subject: Petition 0256/2006 by Antonio Marín Segovia (Spanish), on behalf of the 
'Cercle Obert de Benicalp' organisation, concerning the construction of the 
private football stadium on the outskirts of Valencia

Petition 0278/2008 by N.N.S. (Spanish), concerning alleged irregularities 
regarding development plans for La Marina (Elche - Alicante)

Petition 0521/2008 by Peter Jozef Mathilda Van Kerckhoven and Marie 
Françoise Georgette Schorreels (Belgian), on alleged irregularities in 
connection with the adoption of the integrated action program for the 
urbanisation of 'La Serreta' sector in Nucía (Valencia)

1. Summary of petition 0256/2006

The petitioners object in general to the inconsistencies regarding urban development in Spain, 
particularly in the region of Valencia, and, in this context, welcome the European Parliament 
report drawn up by Mrs Fourtou. They object to practice of arbitrarily reclassifying property 
and expropriating private owners. In particular, they protest at the allocation of property to a 
private company for the purpose of constructing a shopping mall and a private football 
stadium, pointing out that the original purpose of expropriating the land had been to build a 
public sports centre which would be of benefit to local residents also. While they are not in 
principle opposed to urban development projects, they call for them to serve the general 
interest, seeking the construction of welfare youth and cultural centres, libraries, old peoples 
homes, social housing, etc., which are also of benefit to those living outside the centre. The 
petitioners ask the European Parliament to send a fact-finding mission.

Summary of petition 0278/2008

The petitioner expresses concern at alleged irregularities regarding development plans for La 
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Marina (Elche - Alicante), where the local authorities have decided to build 1500 new 
apartments, a project directly affecting local residents, approximately 70 of whom have been 
expropriated without compensation. It appears that representations to the local authorities 
have been fruitless and the petitioner is accordingly seeking the assistance of the European 
Parliament in resolving the problem. 

Summary of petition 0521/2008

The petitioners denounce several irregularities that would have been committed during the 
adoption procedures of the integrated action program (Programa de Actuación Integrada -
PAI) for the urbanisation of 'La Serreta' sector in Nucía (Valencia). According to the 
petitioners, the PAI and the urban development partial plan for this sector would contradict 
the General Urbanisation Plan as they would imply the re-classification of land from non-
urbanisable to urbanisable. The petitioners explain that as a result of this PAI, they risk 
loosing their house as under the new classification it is integrated in the non-urbanisable area 
reserved for the public natural park. The petitioner asks the European Parliament to 
investigate this alleged abuse.

2. Admissibility

Petition 0256/2006 declared admissible on 31 July 2006.
Petition 0278/2008 declared admissible on 18 July 2008.
Petition 0521/2008 declared admissible on 30 September 2008.
Information requested from the Commission under Rule 192(4).

3. Commission reply, received on 20 February 2009.

The petitioners object to urban development plans (Programas de Actuación Integrada-PAIs) 
to be accomplished in breach of public procurement rules and of right to property and housing 
in Elche, La Nucía and Valencia (all in the Autonomous Community of Valencia) 

Petition 521/2008 also objects to environmental consequences of the excessive urban 
development, such as water supply problems.

The Commission's comments on the petitions (256/2006, 278/2008 and 521/2008)

Some of the issues identified in these petitions are similar to those dealt with in the 
context of the infringement procedure by the Commission against Spain for the non 
compliance of the Valencian land Law (former Law 6/1994 LRAU, currently Law 16/2005 
LUV) with the EU public procurement rules. 

In the context of this infringement the Commission's application before the European Court of 
Justice was filed on 9 July 2008, with the reference C-306/08 Commission v. Spain1. The 
Commission's position in this proceeding is that the PAIs (integrated action programs under 
LRAU and LUV) should be awarded in full respect of the EU public procurement rules and 
                                               
1 You can find out about developments in the procedure using the search form on the Court of 
Justice website.
http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en
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principles, and in particular of Directive 93/37/EEC on public works contracts1, and Directive 
2004/18/EC on public works, supplies and service contracts2 . This position is contested by 
the Spanish authorities.

The Commission would like to stress that the infringement procedure referred to above is 
limited in scope to the violation by the Valencian land Law to EU public procurement rules. It 
does not question provisions of the Valencian land law referring to the expropriation 
competences of the local authorities, since this is not a question within the competence of the 
Community, according to article 295 of the EC Treaty regarding the system of property 
ownership within the Member State.

If the Court upholds the Commission's position in C-3086/08, it will be for the national 
authorities to adopt the necessary measures to execute the judgement. If the Spanish 
authorities do not execute the judgement within a reasonable time or if the measures adopted 
are not adequate to execute the judgement, the Commission can, under article 228 of the EC 
Treaty, request the ECJ to impose a fine on the Spanish State.

However, a ruling on this proceeding by the ECJ may take some time, and it is not suited to 
resolving the individual cases of violation of fundamental rights of the petitioners. 

If the petitioner believes that her rights have been violated in the case in question, she should 
seek a redress at national level through the competent authorities, including the courts. 

National courts are the bodies primarily responsible for ensuring respect for EU laws. They 
can, and sometimes have to, refer questions to the ECJ under article 234 of the EC Treaty if 
they consider that a particular point of EC law whose interpretation is not clear to them needs 
to be clarified in order to solve the specific case pending before them.

The ECJ has ruled as follows: ‘in its decision of 9 March 1978, Simmenthal (106/77, 
ECR paragraph 629, the Court declared that (…) in accordance with the principle of the 
precedence of community law, the relationship between provisions of the treaty and directly 
applicable measures of the institutions on the one hand and the national law of the Member 
States on the other (…) render automatically inapplicable any conflicting provision of current 
national law’ (C-213/89, Factortame, paragraph 18). Furthermore ‘(…)a court seised of a 
dispute governed by Community law must be in a position to grant interim relief in order to 
ensure the full effectiveness of the judgment to be given on the existence of the rights claimed 
under Community law (Factortame , paragraph 21, and Case C-226/99 Siples [2001] 
ECR I-277, paragraph 19)’ (Unibet C-432/05, paragraph 67)… It should also be pointed out 
that ‘where the compatibility of national provisions with Community law is being challenged, 
the grant of any interim relief to suspend the application of such provisions until the 
competent court has given a ruling on whether those provisions are compatible with 

                                               
1 Directive 93/37/EEC of 14 June 1993 concerning the coordination of procedures for the 
award of public works contracts, OJ L 199, 9.8.1993, p.54.
2 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on 
the coordination of procedures for the award of public works contracts, public supply 
contracts and public service contracts, OJ L 134, 30.4.2004, p. 114.
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Community law is governed by the criteria laid down by the national law applicable before 
that court, provided that those criteria are no less favourable than those applying to similar 
domestic actions and do not render practically impossible or excessively difficult the interim 
judicial protection of those rights.’ (Unibet C-432/05, paragraph 83).

Finally, anyone who considers that any of her or his fundamental rights have been violated 
may lodge a complaint with the Council of Europe's European Court of Human Rights
(Council of Europe, 67075 Strasbourg-Cedex, France1). Please note, however, that the Court 
may only deal with a matter after all domestic remedies have been exhausted.

In the interest of the petitioners, the Commission will keep the committee of petitions fully 
informed about the evolution of the aforementioned Valencia case (C-308/06).

Environmental aspects (Petition 521/2008):

The petitioner also objects to the environmental consequences of excessive urban 
development, mainly in relation to water supply problems.

It should be noted that the petitioner does not refer to any possible breach of specific 
provisions of European Community (EC) environmental law. On the other hand, according to 
the official journal provided by the petitioner, this Partial Urban Development Plan (PAI) in 
the municipality of La Nucía, in the province of Alicante, has been the subject of a public 
consultation and an environmental impact study was part of the documentation.

In relation to the concerns raised by the petitioner in relation to the water aspects, it should be 
noted that the Water Framework Directive (WFD) 2000/60/EC2 of December 2000 establishes 
the need for a detailed planning on the use of water resources to avoid non sustainable 
solutions and irreversible damage to the environment, through the development of River 
Basin Management Plans (RBMP). According to the WFD, the first RBMP shall be published 
by December 2009.

One of the main challenges of environment policy is its integration into other policies, 
including those for urbanisation and tourism. Article 14 of the WFD establishes the obligation 
for Member States to encourage the active involvement of all interested parties in the process 
to develop the RBMP. The participatory approach of the WFD provides opportunities to 
improve this integration of policies and to promote the protection and sustainable 
management of water in the future. From 2009 on, any plan or programme that has an impact 
on water resources or water quality will have to be co-ordinated with the RBMP provisions, 
so that the WFD environmental objectives can be achieved.

On the basis of the information provided by the petitioner, the Commission cannot identify a 
breach of any EC environmental legislation in this case.

4. Further Commission reply (REV.), received on 20 April 2012.

                                               
1 http://www.echr.coe.int/ECHR
2 OJ L 327, 22.12.2000, p. 1-73.
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The Commission would like to provide an update on the outcome of the judgment of the 
Court of Justice of the European Union (C-306/08 Commission v. Spain) concerning the 
compliance of some provisions of the Valencian land-and-town planning legislation (former 
LRAU, currently LUV) with the EU public procurement rules.

The Commission brought case C-306/08 against Spain because of the incompatibility of some 
of the provisions of the Valencia regional land development legislation with EU procurement 
rules. Within this context, the Commission argued that the land development instrument 
foreseen by the Valencia legislation known as planes de actuación integrada (PAI), 
constituted public works contracts whereby municipalities entrusted private developers with 
the development of certain areas and were, therefore, subject to European public procurement 
legislation guaranteeing equal treatment and transparency in their award procedures. 
Spain contested this position and argued, in its defence, that PAIs were not public contracts at 
all, and that they fell entirely outside the scope of EU procurement rules. 
By its judgement of 26 May 2011, against which the Commission has no available appeal, the 
Court dismissed the action of the Commission.
The Court has however provided some useful clarifications in its judgement. Notably, the 
Court specified that, under the national applicable legislation (the LRAU and the LUV), some 
of the activities which PAIs involve, could correspond, by their nature, to the activities 
referred to in Category 12 in Annexes IA to Directive 92/50 and IIA to Directive 2004/18, 
relating to the services referred to, respectively, in Article 1(a) of Directive 92/50 and Article 
1(2)(d) of Directive 2004/18. It cannot be excluded, therefore, that those contracts could be 
qualified as public service contracts which are subject to EU public procurement Directives, 
and therefore, that the principles of transparency and equal treatment should be respected 
when such contracts are awarded.

Consequently it is the Commission's opinion that the judgement of the Court is providing 
further guidance for both public authorities and national courts in Spain on the public 
procurement rules applicable in the award of PAIs.

Moreover, the Commission notes that this judgement is not an 'overall validation' of the 
regional land development legislation in Valencia. 

The proceedings brought by the Commission before the Court and the judgement, focused 
only on public procurement aspects of the Valencian land legislation. Neither the Court 
proceedings nor the judgement referred to other aspects of that legislation, such as 
expropriation issues, environmental impact, urban land-use designation, or to the 
appropriateness of the regional land development policy in general. 

The petitioner can access the text of the judgement through the website of the Court of Justice 
of the EU:

http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=es

Finally, and within this context, it might be worth recalling that procurement Directives 
2004/17 and 2004/18 are in the course of being amended. The texts proposed by the 
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Commission1 are now in the hands of the co-legislators, namely the European Parliament and 
the Council.

                                               
1 COM(2011)896 final of 20.12.2011, 2011/0438 (COD) :
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0896:FIN:EN:PDF


