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NOTICE TO MEMBERS

Subject: Petition 0693/2011 by Alberto Scoccianti (Italian), on late payment of
companies operating in the healthcare sector in Italy,

Petition 0703/2011 by Alberto Crisafi (Italian), on behalf of the company 
BSN Medical, on late payment of companies operating in the healthcare 
sector in Italy,

Petition 0704/2011 by Alessandro Pater (Italian), on behalf of the company 
Medical System, on late payment of companies operating in the healthcare 
sector in Italy

1. Summary of petition 0693/2011

The petitioner objects to serious delays in the payment of sums due by the Italian Authorities 
to companies providing goods and services in the healthcare sector, in violation of 
Community law.

Summary of petition 0703/2011

The petitioner denounces a violation of Community law by the Italian State in relation to 
serious delays in the payment of sums due to companies providing goods and services in the 
healthcare sector.

Summary of petition 0704/2011

The petitioner denounces a violation of Community law by the Italian State in relation to 
serious delays in the payment of sums due to companies providing goods and services in the 
healthcare sector.
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2. Admissibility

Petition 0693/2011 declared admissible on 25 October 2011, Petitions 0703/2011 and 
0704/2011 declared admissible on 3 November 2011. Information requested from 
Commission under Rule 202(6).

3. Commission reply, received on 20 April 2012

Observations from the Commission

Directive 2000/35/EC on combating late payment in commercial transactions was transposed 
correctly into Italian  law by means of Decreto legislativo 9 ottobre 2002, n. 231 - Attuazione 
della direttiva 2000/35/CE relativa alla lotta contro i ritardi di pagamento nelle transazioni 
commerciali GURI - Serie generale - n° 249 du 23/10/2002 p. 16. 

It should be mentioned from the outset that Directive 2000/35/EC on combating late payment 
in commercial transactions does not preclude late payment in itself, but regulates its 
consequences, including providing for adequate compensation for creditors. According to the 
case law of the Court of Justice1, “the directive governs only certain specific rules intended to 
combat such delays, namely, rules on interest for late payments (Article 3), retention of title 
(Article 4) and procedures for recovery of unchallenged claims (Article 5)”2.

Furthermore, it should be clarified that this Directive does not harmonise the terms of 
payment but provides a statutory right to interest in the event of late payment. Creditors can 
claim also full compensation for all recovery costs incurred when trying to obtain payment 
from their customers. These recovery costs are, for example, administrative costs, procedural 
costs and third-party costs.

Article 3 Interest of late payment

According to Article 3(1)(a) and (b), interest for late payment becomes payable from the day 
following the date, or the end of the period, for payment fixed in the contract. In the absence 
of a provision in the contract, interest becomes payable automatically 30 days following the 
date of receipt by the debtor of the invoice.

The Court of Justice has confirmed that "as is clear from Article 3 (1) (a) of Directive 
2000/35, the parties are generally free to fix in their contract the date or the period for 
payment. It is therefore only in the absence of a relevant contractual clause that the statutory 
period of 30 days prescribed by Article 3 (1) (b) of the Directive must apply".3

Article 3(2) establishes that the creditor is entitled to interest for late payment. However, this 

                                               
1 Case 265/07, reference for a preliminary ruling under Article 234 EC, by the Tribunale civile di Roma (Italy), 
made by decision of 21 May 2007, received at Court on 4 June 2007, in the proceedings Caffaro Srl v Azienda 
Unita Sanitaria Locale RM/C, judgement of 11 September 2008.
2 Case C-302/05 Commission v Italy, Judgment of the Court of Justice of 26 October 2006, paragraph 23, and 
Case C-306/06 01051 Telecom GmbH Deutsche v Telekom AG, Jugement of Court (First Chamber) of 3 April 
2008, paragraph 21.
3 Case C-380/06 Commission v. Spain, Judgment of 11 December 2008, points 17 and 18.
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provision confers a right and does not oblige the creditor to claim interest for late payment. 
Therefore is up to the creditor to decide whether to seek interest for late payment. 

Article 4 retention of title

Accordingly, the Court specified that rules concerning the enforceability of retention of title 
clauses against third parties, whose rights are not affected by Directive 2000/35/EC, are still 
governed exclusively by the national legal orders of the Member States.1

Article 5 Recovery procedure for unchallenged claims

It is generally accepted that all debtors should have the possibility to contest claims. This 
principle is also recognised, for example, by Regulation (EC) No 805/2004 creating a 
European Enforcement Order for uncontested claims2 and by Regulation (EC) No 1896/2006 
creating a European order for payment procedure3.

As regards the recovery procedures for unchallenged claims, the Directive envisages that an 
enforceable title may normally be obtained within 90 calendar days. It should be noted that 
disputed claims for payment and the various procedures for forced execution of an 
enforceable title fall outside the scope of Directive 2000/35/EC.4 Forced execution procedures 
remain subject to the national law of the Member States.

Nevertheless, nothing prevents Member States from establishing a shorter period. As stated in 
Article 6(2), Member States can maintain or bring into force provisions which are more 
favourable to the creditor. 

Conclusion

The Petition confirms the analysis of the Commission that, despite a correct transposition of
Directive 2000/35/EC, late payment in commercial transactions is still a general problem 
within the EU (including in Italy) and that the economic crisis is making the situation worse.

As a matter of principle, once satisfactory national transposition measures have been adopted, 
infringements of the national legislation ought normally to be resolved before the national 
courts. Therefore, appropriate redress for the problem to which the petitioners refer should be 
sought by securing the proper application of the national implementing legislation.

It should be underlined that a new Directive 2011/7/EU on combating late payment in 
commercial transactions encompassing more stringent provisions was adopted on 16 February 
2011 and has to be transposed in the EU-27 national law by 16 March 2013 at the latest. One 
of the key elements, of direct relevance for the petitioner, is that the Directive harmonizes the 
payment period for transactions between public authorities and businesses. Thus, as a general 
rule authorities will have to pay for the goods and services that they procure within 30 days. 
                                               
1 Case C-302/05, Commission v Italy, Judgment of the Court of Justice of 26 October 2006, points 29 and 30.
2 OJ L 143 of 30.4.2004, , p.15. 
3 OJ L 399 of 30/12/2006, p1.
4 Case C-265/07, Caffaro Srl v Azienda Unità Sanitaria Locale RM/C, Judgment of the Court (First Chamber) of 
11 September 2008.
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On an optional basis, Member States may extend the 30 days payment period up to a 
maximum of 60 days for public undertakings and public entities providing healthcare. 

Considering the magnitude of late payments across the Union and its detrimental effects on 
the business environment and especially on Small and Medium size Enterprises, the 
Commission invited Member States to consider on voluntary basis an early transposition of 
the Directive into national law, as an important means for nurturing a culture of prompt 
payment within the European Union.


