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Subject: Petition 0735/2011 by I.P.I. (Peruvian), on the application of Directive 
2004/38/EC in Ireland

1. Summary of petition

The petitioner complains about the fact that Irish customs officials are failing to apply 
correctly implementing provisions (SI No 146 of 2011) of the Irish Minister for Justice which 
are based on Directive 2004/38/EC. Under those provisions, the petitioner does not, as a 
family member of an EU citizen, need a visa to enter Ireland. However, Irish officials still 
require a visa. The petitioner considers that her right to freedom of movement as the family 
member of an EU citizen has been infringed.

2. Admissibility

Declared admissible on 4 November 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 April 2012

The petitioner, a Peruvian national married to a Dutch national and residing in Spain,
complains that the Irish authorities have failed to exempt her from visa requirement on the 
basis of her holding a valid Spanish residence card, issued under Article 10 of Directive 
2004/38/EC.

The Commission's observations

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
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measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC on the right of citizens of the Union and their family members 
to move and reside freely within the territory of the Member States.

As provided in Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a national of a third country to have an entry visa. Article 5(2) of the Directive also stipulate
that possession of the valid residence card referred to in Article 10 of the Directive exempts 
from the visa requirement non-EU family members of EU citizens.

However, this provision must be read in conjunction with Article 3(1) of the Directive which 
provides that Directive 2004/38/EC applies to all EU citizens who move to or reside in a 
Member State other than that of which they are a national, and to their family members who 
accompany or join them.

The facilities created by Article 5(2) of the Directive thus apply only to those family members 
who hold a valid residence card (as required by Article 5(2)) and accompany or join the EU 
citizen in the host Member State (as required by Article 3(1)).

As the petitioner was travelling alone and not in order to join or accompany her spouse in the 
Host Member State, her travel did not fall under the Directive and, consequently, she was not 
entitled to be exempted from the visa requirement. 

Conclusion

It would appear that the Irish authorities have not violated the Directive by refusing to apply 
their national visa exemption rules.


