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NOTICE TO MEMBERS

Subject: Petition 0805/2011 by Sándor Polgár (Hungarian), on behalf of the company 
Tibor Trans Kft, on the free movement of goods within the European Union

1. Summary of petition

The petitioner says that his company’s Mercedes semi-trailer was stopped at German customs 
on 9 May 2011 and was fined €185.34, because the fuel tank bore the brand name MAN, not 
Mercedes. The petitioner says that German law stipulates that vehicles are allowed on the 
road only with factory-produced fuel tanks, and considers that this provision violates the 
principle of the free movement of goods within the European Union.

2. Admissibility

Declared admissible on 18 November 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 April 2012

General arrangements in relation to excise duties are regulated by Council Directive 
2008/118/EC of 16 December 2008. Special provisions concerning consumption of energy 
products are laid down in the Council Directive 2003/96/EC of 27 October 2003 restructuring 
the Community framework for the taxation of energy products and electricity  (hereinafter the 
Energy Tax Directive) according to which motor fuels are subject to excise duty (Article 
2(1)b).

Directive 2008/118 lays down that the duty shall become chargeable at the time, and in the 
Member State, of release for consumption (Article 7(1)).

In case a taxable energy product is held for commercial purposes in another Member State in 
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order to be delivered or used there, the general rule set in Article 33 of Directive 2008/118 
applies. It says that where a product, which is subject to excise duty and has been released for 
consumption in one Member State, is held for commercial purposes in another Member State 
in order to be delivered or used there, it shall be subject to excise duty and excise duty shall 
become chargeable in that other Member State.
Article 24(1) of the Energy Tax Directive provides an exemption from this rule for mineral 
oils released for consumption in a Member State, contained in the standard tanks of 
commercial motor vehicles and intended to be used as fuel by those same vehicles.

Article 24(2) sets out the following definitions for the purposes of Article 24(1):

"`Standard tanks´ shall mean:
- the tanks permanently fixed by the manufacturer to all motor vehicles of the same type as 

the vehicle in question and whose permanent fitting enables fuel to be used directly, both 
for the purpose of propulsion and, where appropriate, for the operation, during transport, 
of refrigeration systems and other systems. Gas tanks fitted to motor vehicles designed for 
the direct use of gas as a fuel and tanks fitted to the other systems with which the vehicle 
may be equipped shall also be considered to be standard tanks;

- the tanks permanently fixed by the manufacturer to all containers of the same type as the 
container in question and whose permanent fitting enables fuel to be used directly for the 
operation, during transport, of the refrigeration systems and other systems with which 
special containers are equipped."

"Special container" shall mean any container fitted with specially designed apparatus for 
refrigeration systems, oxygenation systems, thermal insulation systems or other systems."

In this context, the reference to the manufacturer refers clearly to the manufacturer of the 
vehicle. This interpretation was also confirmed by the Court of Justice of the European Union 
in the ruling in Case C-247/97. It should be underlined that once mounted, the tank can not be 
replaced by a different model at a later stage, without putting the exemption provided in 
Article 24(1) at risk. The technical conformity of the altered tank with the applicable law or 
an approval of the replacement by local authorities e.g. by Technical Control Board is without 
relevance for the definition set in Article 24(2).

Replacement tanks (of a type different from the standard tank properly speaking) and 
supplementary tanks do not comply with the conditions set for a "standard tank" as defined in 
Article 24(2) of the Energy Tax Directive and therefore the exemption given in Article 24(1) 
of the Energy Tax Directive does not apply. In consequence, the German Customs Services, 
as all other Member States authorities, are allowed to tax the fuel in additional tanks 
following national mineral oil tax regulations in accordance with the general rules laid down 
in Article 33(1) of Directive 2008/118 as outlined above.

In such cases the person holding goods has to comply with all requirements set in Article 34 
of Directive 2008/118, inter alia to submit a declaration to the tax authorities of the Member 
State of destination, guarantee the payment of the duty and pay the duty. 

In order to avoid double taxation Article 33(6) of Directive 2008/118 states that the excise 
duty shall, upon request, be reimbursed or remitted in the Member State where the release for 
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consumption took place, where the competent authorities of the other Member State find that 
excise duty has become chargeable and has been collected in that Member State.

Finally, the Commission is aware of existing problems with the practical application of the 
current definition of standard tanks. Its recent proposal to amend Directive 2003/96/EC1

contains a revised definition of 'standard tanks' in Article 24(2).

Conclusion

It is up to the national authorities to assess the facts of the case in order to determine whether 
the petitioner has used a standard tank or not. In any event, given the lack of evidence to 
prove the existence of legislation or general administrative practice that breaches EU law, 
there is no justification to pursue this matter further.

                                               
1 COM(2011)169 of 13 April 2011


