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NOTICE TO MEMBERS

Subject: Petition 0925/2011 by H.K. (Polish), on the implementation in Poland of 
Council Directive 2003/96/EC restructuring the Community framework for 
the taxation of energy products and electricity

1. Summary of petition

The petitioner maintains that Poland has failed to fulfil its obligations under Council Directive 
2003/96/EC restructuring the Community framework for the taxation of energy products and 
electricity and refers, in particular, to Article 2(4) thereof which refers to ‘electricity, when it 
accounts for more than 50% of the cost of a product’. The petitioner also provides a detailed 
and legally reasoned analysis of the need for an exemption from excise duty for the electricity 
category concerned and asks the European Parliament to ensure that the above-mentioned 
Directive is correctly implemented in Poland.

2. Admissibility

Declared admissible on 8 December 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 20 April 2012

Taxation of electricity is regulated by Directive 2003/96/EC, which in Article 1 says that 
Member States shall impose taxation on energy products and electricity in accordance with 
this Directive. Further, Article 2(2) of the same Directive states that "this Directive shall also 
apply to electricity falling within CN code 2716".

However, according to Article 2(4)(b), fourth indent, of the Directive, the latter does not 
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apply to electricity, when it accounts for more than 50% of the cost of a product1. Therefore, 
such electricity is explicitly excluded from the scope of that Directive and therefore is not 
covered by the harmonised excise duty arrangements.

This means that Member States are in principle free to decide whether or not they would like 
to tax electricity falling into this category, provided only they respect the other pertinent 
provisions of EU Law. This concerns in particular Article 110 of the TFEU2 (on equal tax 
treatment of domestic products and products from other Member States) and Article 1(3) of 
Directive 2008/118/EC3 (whereby the levying of non-harmonised excise duties may not, in 
trade between Member States, give rise to formalities connected with the crossing of 
frontiers).

This view has been confirmed by the Court of Justice in the case Fendt Italiana4.

The Commission does not have any information indicating that the Polish tax regime 
regarding electricity, in cases where it accounts for more than 50 % of the cost of a product, is 
contrary to EU law, in particular to Article 110 TFEU or Article 1(3) of Directive 
2008/118/EC. 

Conclusion

The information furnished by the petitioner does not indicate the existence of any 
infringement of EU Law and so there are no grounds on which to pursue the matter further. 

                                               
1 According to Article 2(4)(b) of the Directive 2003/96/EC ‘Cost of a product’ shall mean the addition of total purchases of 

goods and services plus personnel costs plus the consumption of fixed capital, at the level of the business, as defined in 
Article 11. This cost is calculated per unit on average. ‘Cost of electricity’ shall mean the actual purchase value of 
electricity or the cost of production of electricity if it is generated in the business.

2 Previously Article 90 of the EC Treaty
3 Council Directive 2008/118/EC of 16 December 2008 repealing Directive 92/12/EEC, OJ L 9, 14.1.2009
4 Judgment of the Court of Justice of 5 July 2007 in joined case C-145/06 and C-146/06 Fendt Italiana Srl. The Court 

stressed there that Member States are to retain the right to introduce or maintain taxes on the consumption of lubricating 
oils, where they are intended for use, offered for sale or used other than as motor fuels or as heating (which according to 
Art. 2(4)(b) first indent of Directive 2003/96/EC fall also outside the scope of this Directive), provided that those taxes do 
not give rise to border-crossing formalities in trade between Member States.


