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NOTICE TO MEMBERS

Subject: Petition 1009/2011 by Michael Helming (German), on the failure of the 
European Commission to open infringement procedures against Portugal 
based on what they claim to be an isolated breach of Community law

1. Summary of petition

In 2003, the petitioner sold a property in Portugal in order to purchase another one in 
Germany. The exemption of such a transaction from capital gains tax has been confirmed by 
the ECJ. Nevertheless, Portugal nevertheless levied capital gains tax and informed the 
petitioner thereof in 2009. Despite two appeals - both rejected, without referring to EU rules -
the Portuguese authorities have requested legal aid from Germany to impound the petitioner's 
assets to cover the tax. The European Commission DG Taxud recognises that Portugal is in 
breach of EU legislation and an ECJ ruling but does not consider opening an infringement 
procedure warranted on what it refers to as ‘an isolated case’. Meanwhile the petitioner has 
had to sell his house to raise the funds to pay the tax. 

2. Admissibility

Declared admissible on 6 January 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 20 April 2012

Under the previous Portuguese tax legislation, tax relief in respect of personal income tax on 
capital gains resulting from the disposal of immovable property was only available if the 
capital gains were reinvested in immovable property located in Portugal.

In 2003 the Commission took the position that the legislation at issue constituted a restriction 
on the free movement of persons and capital and opened an infringement procedure against 
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Portugal. As a result, the Commission decided on 14 December 2004 to refer the above case 
to the European Court of Justice. 

On 26 October 2006, the Court of Justice of the European Communities gave judgment in the 
case Case C-345/05 Commission v. Portugal. The judgment reads as follows:

"Declares that, by maintaining in force fiscal provisions, such as Article 10(5) of the Personal 
Income Tax Code, making entitlement to exemption from tax on capital gains arising from the 
transfer for valuable consideration of real property intended for the taxable person’s own and 
permanent residence or for that of a member of his family subject to the condition that the 
gains realised should be reinvested in the purchase of real property situated in Portuguese 
territory, the Portuguese Republic has failed to fulfil its obligations under Articles 18 EC, 39 
EC and 43 EC, and under Articles 28 and 31 of the European Economic Area Agreement of 2 
May 1992"

In February 2008, the Portuguese authorities informed the Commission that, by Decreto-Lei
n.° 361/2007 of 2 November 2007 (Published in the Diario da República, 1 serie – N°211- 2 
Novembro de 2007), the relevant article of the Portuguese Personal Income Tax law (article 
10 (5) of the CIRS) was amended. According to the new provision, the above-mentioned tax 
relief would not only be available if the capital gains are reinvested in Portugal but also if they 
are reinvested in another Member State of the EU or of the European Economic Area (in the 
latter case, only when there is an agreement on exchange of information in the tax area in 
place). 

As regards the personal situation of the petitioner, the European Commission stressed on 
several occasions that he should seek redress from national administrative or judicial 
authorities. Despite the fact that the Court of Justice has found the Portuguese rules to be 
incompatible with the Treaty, this has no direct impact on his rights as the infringement 
procedure does not serve to resolve individual cases. Its purpose is merely to oblige Member 
States to bring their legislation into line with Community law.

Later on, the petitioner informed the Commission's services that the Portuguese tax authorities 
and the Portuguese Supreme Court continued to apply the legislation at issue, even if it had 
been declared incompatible. In their reply, the Commission services noted that, according to 
the information at their disposal, the alleged application of the legislation declared 
incompatible to the petitioner's situation by the tax authorities and by the Portuguese Supreme 
Court was an isolated case. They also informed the petitioner that the European Commission 
can not open an infringement procedure unless it finds that it constitutes the expression of a 
consistent practice. 
Nevertheless, the European Commission's services contacted the Portuguese authorities on 
whether Article 10(5) of the Personal Income Tax Code (CIRS) which the Court of Justice of 
the European Communities declared incompatible with EU law in case C-345/05, 
Commission v. Portugal, was still being regularly applied after the judgment and if so, under 
which circumstances. 
The Portuguese authorities confirmed that, following the judgment of the Court of Justice of 
26 October 2006, art. 10.(5) of the CIRS, in its original text, was no longer applied, in the 
sense that it was also possible to benefit from the tax relief in case of reinvestment in 
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immovable property in another Member State of the EU or of the European Economic Area.

The Portuguese authorities also noted that according to the principle of primacy of Union law,
recognized in the art. 8 (4) of the Portuguese Constitution, any taxpayer who before the 
abovementioned legislative changes, reinvested the net realizable value obtained in the 
acquisition of property in another Member State of the EU and EEA, and had not benefited 
from the favorable tax treatment could request a judicial review, or address a complaint to the
tax Administration.

The petitioner, who has also been in direct contact with the Commission, has already been 
advised of his possible remedies.


