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NOTICE TO MEMBERS

Subject: Petition 1356/2009 by O.C. (Irish), on the planned construction of a 110 
kilowatts power line between Cushaling Power Station and Thorsberry Sub 
Station (Ireland)

1. Summary of petition

The petitioner challenges the environmental impact study concerning the construction of a 
110 kilowatts power line between Cushaling Power Station and Thorsberry Sub Station 
(Ireland), arguing that it has not properly assessed the consequences on the landscape and on 
the archaeological sites located in its proximity. According to the petitioner, the Irish 
legislation on planning permission would grant special exemptions to the developer, 
Electricity Supply Board (ESB). The petitioner maintains that ESB can apply for permission 
to build over private properties without having to seek permission from the owners. He 
denounces the lack of information surrounding the approval process and the fact that 
alternative locations have not been adequately considered.

2. Admissibility

Declared admissible on 6 January 2010. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 19 February 2010.

Directive 85/337/EEC1 on the assessment of the effects of certain public and private projects 
on the environment (EIA Directive) as amended by Directives 97/11/EC2, 2003/35/EC3 and 
                                               
1 OJ L 175, 5.7.1985.
2 OJ L 73, 14.3.1997.
3 OJ L 156, 25.6.2003.
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2009/31/EC1 requires an assessment of the effects of certain public and private projects on the 
environment.

Under the EIA Directive, projects likely to have significant effects on the environment by 
virtue, inter alia, of their nature, size or location, must be made subject to an assessment of 
their environmental effects prior to development consent. The EIA Directive distinguishes 
between project requiring a mandatory EIA (Annex I projects under which construction of 
overhead electrical power line with a voltage of 220kV or more and a length of more than 15 
km are found) and those where Member States authorities must determine, in a procedure 
called “screening”, if projects are likely to have significant effects, taking into account criteria 
in Annex III of the Directive (Annex II projects under which are found any other transmission 
of electrical energy by overhead cables (projects not included in Annex I)). If they are, an EIA 
is necessary.  Regarding Annex II projects, the Member States have to ensure that the 
screening determination made by the competent authorities is also made available to the 
public.

On the basis of the information provided by the petitioner, it is not possible to determine if 
Community law has been respected in this particular case and whether a screening has been 
duly carried out.

According to the information presented by the petitioner, the Commission cannot identify any 
breach of EC environmental legislation.  Should the petitioner communicate to the Petitions 
Committee additional information, the Commission would then re-examine the case.

4. Commission reply, received on 2 September 2010.

The petition challenged the permitting process for the construction of a 110 kilowatts power 
line between Cushaling Power Station and Thornsberry Sub Station in Ireland. According to 
the petitioner, the Irish legislation on planning permission would grant special exemptions to 
the developer, Electricity Supply Board (ESB). The petitioner maintained that the ESB can 
apply for permission to build over private properties without having to seek permission from 
the owners. He denounced the lack of information surrounding the approval process and the 
fact that alternative locations have not been adequately considered.
The Commission reply to the petition concluded that on the basis of the information presented by 
the petitioner, the Commission could not identify any breach of EU environmental legislation. 

Following that reply, the petitioner sought services of Vincent JP Farry & Co Ltd, Planning & 
Development Consultants (the "consultant") and subsequently submitted additional information 
related to an EIA and a permitting process for further examination. 

The consultant, in particular, raised two issues: 

- an EIA screening was not carried out despite a fact that the project will cross a proposed 
Natural Heritage Area (pNHA) and it was subject to an appeal which should have normally 
triggered a screening if a project is located within a pNHA; and 
- the environment in question is more sensitive than suggested in the reports prepared by the 

                                               
1 OJ L 140, 5.6.09, p.114.



CM\903641EN.doc 3/5 PE439.232v03-00

EN

Council and the Board and the project is likely to have significant effects on the environment if it 
proceeds as planned. 

With respect to an EIA screening, the consultant referred to Article 103(2)(c)1 of the Irish 
Planning and Development Regulations, 2001. Accordingly, a planning authority should carry 
out a screening (to establish whether an EIA is required) if a sub-threshold development would 
be located on or in "an area designated as a natural heritage area under section 18 of the 
Wildlife (Amendment) Act, 2000 ". 

The consultant also referred to the provisions of Article 109(3)2 which allows An Board 
Pleanala to seek an EIA on sub-threshold development when dealing with an appeal, in 
particular taking into account that a development will cross a pNHA.

It should be noted that the consultant did not question the fact that the project is a sub-threshold 
development3 but rather that there is a need for carrying out a screening, taking into account that 
it will cross a pNHA, was subject to an appeal and is likely to have significant effects.

The project referred to by the petitioner falls within the scope of the EIA Directive (Council 
Directive 85/337/EEC4 on the assessment of the effects of certain public and private projects on 
the environment as amended by Directives 97/11/EC5, 2003/35/EC6 and 2009/31/EC7). Under 
this directive, projects likely to have significant effects on the environment by virtue, inter alia, 
of their nature, size or location, must be made subject to an assessment of their environmental
effects prior to development consent.

                                               
1 "103 (2) Where a planning application for sub-threshold development is not accompanied by an EIS, and the 
development would be located on or in.—.
(c)  an area designated as a natural heritage area under section 18 of the Wildlife (Amendment) Act, 2000,….
the planning authority shall decide whether the development would or would not be likely to have significant 
effects on the environment of such site, area or land, as appropriate.
(3)  A planning authority shall, in deciding under this article whether a proposed development would or would 
not be likely to have significant effects on the environment, have regard to the criteria set out in Schedule 7. "

2 "109(3) Where an appeal relates to a planning application for sub-threshold development, and an EIS was not 
submitted to the planning authority in respect of the planning application, and the development would be located 
on or in — …
(c)  an area designated as a natural heritage area under section 18 of the Wildlife (Amendment) Act, 2000, …
the Board shall decide whether the development would or would not be likely to have significant effects on the 
environment of such site, area or land, as appropriate.
(4) The Board shall, in deciding under this article whether a proposed development would or would not be likely 
to have significant effects on the environment, have regard to the criteria set out in Schedule 7."

3 Planning and Development Regulations, 2001: Schedule 5, Part 2, "(b) Industrial installations for carrying gas, 
steam and hot water with a potential heat output of 300 megawatts or more, or transmission of electrical energy 
by overhead cables not included in Part 1 of this Schedule, where the voltage would be 200 kilovolts or more."

4 OJ L 175, 5.7.1985.
5 OJ L 73, 14.3.1997.
6 OJ L 156, 25.6.2003.
7 OJ L 140, 114, 5.6.2009.
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Industrial installations for transmission of electrical energy by overhead cables (projects not 
included in Annex I) as described by the petitioner are covered by Annex II (3)(b) of the EIA 
Directive. For Annex II projects, Member States have to determine, either through a case-by-case 
examination or according to thresholds or criteria, whether the project is to be made subject to an 
assessment because of its likely significant effects on the environment, taking into account the 
relevant selection criteria set out in Annex III of the EIA Directive. 

The EIA Directive is transposed into Irish law through Part X of the Planning and Development 
Act 2000 and Part 10 of the 2001 Planning and Development Regulations (Statutory Instrument 
no. 600 of 2001).  The 2000 Act has been amended in 2006 and 2010. Part 10 of the 2001 
Regulations deals with screening for sub-threshold EIA:

 Article 102 provides that where a planning application for sub-threshold development is 
accompanied by an EIS, the application shall be treated as if the EIS had been required to be 
submitted under section 172 of the 2000 Act (i.e. mandatory EIS);

 Article 103 provides that where a planning application for sub-threshold development is not 
accompanied by an EIS, and the planning authority considers that the development would be 
likely to have significant effects on the environment, it shall require the applicant to submit 
an EIS. (Article 109 confers the same powers on An Bord Pleanala in relation to planning 
appeals).  In deciding whether a sub-threshold development would or would not be likely to 
have such significant effects, the planning authority or the Board shall have regard to the 
criteria set out in Schedule 7 of the 2001 Regulations, which transposes Annex III of the EIA 
Directive. 

Furthermore, the Department of the Environment, Heritage and Local Government issued 
guidance in August 2003 to EIA consent authorities regarding sub-threshold development. If any 
member of the public makes a written submission to a planning authority in relation to a current 
planning application - for example, claiming that a sub-threshold development should require an 
EIS - that person must be notified of the planning authority's decision and, if dissatisfied with the 
decision, has the right to appeal the decision to An Board Pleanala.  The Board determines the 
appeal from the beginning, i.e. as if the application had been made to the Board in the first 
instance. The Board is required to state the main reasons and considerations on which its 
decision was based, and this documentation is publicly available.
From the documentation submitted, in particular Report of the (An Board Pleanala) Inspector, it 
appears that the competent authority screened the project for purposes of possible need for EIA. 
An EIA was not considered necessary taking into account, amongst others, the following 
reasoning that the project is acceptable in terms of its impacts on the Grand Canal – pNHA: 

 the project will have an impact on the visual amenities of the canal but it was not considered 
as irreparably detrimental to the tourism potential and recreational amenities of the canal;

 the line would be removed from the locks, where much of the canal's activities would be 
focussed;

 the line crosses the canal at roughly right angles which minimises the visual intrusion as 
compared to a more skewed alignment;

 more visually intrusive lattice structures have been eliminated because there are straight 
sections of the line on both sides of the canal;
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 similar structures are currently part of the visual environment of the canal. 

Conclusion

On the basis of additional information received from the petitioner, the Commission does not 
have sufficient elements to conclude that, in determining that an EIA was unnecessary, the Irish 
authorities exceeded their margin of discretion and the Commission cannot identify a potential 
breach of EU legislation with regard to the EIA Directive.

5. Commission reply, received on 30 May 2012

In reply to the additional correspondence from the petitioner on the construction of a 110 kV 
power line between Cushaling Power Station and Thornsberry Sub-Station (Ireland), the 
Commission would like to reiterate its earlier conclusions on the absence of evidence of 
breach of Directive 2011/92/EU1 ("EIA Directive") with regard to the Annex II project 
category 3(b). 

The additional correspondence invites the Commission to treat the power line project as 
coming within the scope of Annex 1(20) of the EIA Directive. This category comprises 
"Construction of overhead electrical power lines with a voltage of 220 kV or more and a 
length of more than 15 km." and projects coming within its scope require a mandatory EIA. 
According to the petitioner, the power line at issue fulfils the first part of this definition 
because it extends for more than 15 kilometres. As for the second part of the definition, i.e. 
voltage of 220KV, the petitioner contends that this should not be treated as decisive and that a 
110 KV power line should be considered as equivalent, based on its visual impact. 

The Commission does not accept the petitioner's suggestion that Annex 1(20) can be 
interpreted as also covering 110 KV power lines. In particular, it considers that the reference 
to 220 kV represents a required part of the definition for purposes of determining whether an 
EIA is mandatory. On this basis, the specific power line project does not fall within the scope 
of project category Annex 1(20) and no breach can be identified in relation to it.

                                               
1 Directive 2011/92/EU of the European Parliament and of the Council of 13 December 2011 on the assessment 
of the effects of certain public and private projects on the environment [codification], OJ L 26, 28.1.2012. 


