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Subject: Petition 0546/2011 by Danilo Mortara (Italian), on failure to comply with 
Regulation (EC) No 883/2004 of 29 April 2004 on the coordination of social 
security systems 

1. Summary of petition

The petitioner, an Italian national living in Belgium, was insured as a self-employed person in 
Italy (737 weeks) and in Belgium (390 weeks). The Italian contributions were paid partly to 
INPS and partly to the Enasarco Foundation. INPS paid the petitioner’s pension as from 
1 May 2006 but Enasarco refused to pay, on the ground that contributions had not been paid 
for long enough, and also refused to reimburse the contributions that had been paid to no 
effect 

2. Admissibility

Declared admissible on 19 September 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 30 May 2012

Generally, EU law in the field of social security provides for the co-ordination and not the 
harmonisation of social security schemes. Union law does not limit the power of the Member 
States to organise their social security schemes and, in the absence of harmonisation at Union 
level, it is for the legislation of each Member State to lay down the conditions under which social 
security benefits are granted, as well as the amount of such benefits and the period for which they 
are granted. However, when exercising that power, the Member States must comply with Union 
law and, in particular, the Treaty provisions on freedom of movement for workers or the freedom 
of every European Union citizen to move and reside within the territory of the Member States 
according to the provisions of Regulation (EC) No 883/2004. This law established common rules 
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and principles which must be observed by all national authorities when applying national law. 
These rules ensure that the application of the different national legislations respects the basic 
principles of equality of treatment and non-discrimination. 

The Commission contacted the Italian member of the Administrative Commission for the 
Coordination of Social Security Systems. According to their reply of 20 December 2011, the 
Italian authorities consider that since similar periods were not completed under the Belgian 
scheme, ENASARCO was not able to aggregate the periods already taken into consideration 
under the general scheme in view of the insufficiency of the required contributions. The Italian 
authorities point out that the petitioner was able to aggregate the Belgian insurance periods under 
the general scheme, thereby ensuring the right to an INPS pension, which is still being paid.

With regard to the request for a refund of the contributions paid to ENASARCO which have not 
given rise to a pension, the Italian authorities consider that, since it is an auxiliary scheme based 
on the principle of solidarity between those insured, it does not provide for refunds of 
contributions made. 

Regulation (EC) No 883/2004 applies to all nationals of an EU Member State who are or who 
have been covered by the social security legislation of one of EU countries, as well as to the 
members of their family and their survivors. Pursuant Article 1 (l), the term legislation does not 
include contractual provisions "other than those which serve to implement an insurance 
obligation arising from the laws and regulations referred to in the preceding subparagraph or 
which have been the subject of a decision by the public authorities which makes them obligatory 
or extends their scope, provided that the Member State concerned makes a declaration to that 
effect, notified to the President of the European Parliament and the President of the Council of 
the European Union. Such declaration shall be published in the Official Journal of the European 
Union".

According to the information provided by the Italian authorities, the ENASARCO pension fund is 
regulated by a collective agreement of commercial agents and representatives. The determination 
of the retirement benefits granted under the ENASARCO pension fund and their conditions do 
not derive from national laws and regulations but from the text of a collective agreement. 
Moreover, there is no declaration bringing this scheme within the scope of Regulation (EC) No 
883/2004. The ENASARCO pension fund can be therefore considered as an occupational scheme 
which is not covered by the scope of this Regulation. 

In respect to occupational pension schemes, it should be noted that the Commission is currently 
exploring potential action in this area. As stated in the Commission White Paper on "An Agenda 
for Adequate, Safe and Sustainable Pensions (COM (2012) 55 final)" published on 16 February 
2012, in 2012 the Commission will assess the possibility of extending the scope of Regulation 
(EC) 883/2004 as regards certain occupational schemes. The White Paper also announces that in 
2012, the Commission will, in close cooperation with the Council and the European Parliament, 
resume work on a pension portability Directive setting minimum standards for the acquisition and 
preservation of supplementary pension rights. 

With regard to the refusal by the ENASARCO to refund the contributions made by the petitioner, 
reference can be made to a judgment of 3 March 2011 by the European Court of Human Rights 
(ECHR) in Case 57028/00, Klein v. Austria. This case dealt with the refusal by the Vienna 
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Chamber of Lawyers to grant a lawyer, 
Mr Klein, an old-age pension after he lost his right to practise and having contributed for a 
number of years. The Court considered that the affiliation with an old-age pension scheme, based 
on the compulsory membership of a professional organisation during the exercise of a profession, 
might give rise to the legitimate expectation to receive pension benefits at the point of retirement 
and thus constituted a possession within the meaning of Article 1 of Protocol No. 1. The refusal to 
grant the pension constituted an interference with Mr Klein's right to peaceful enjoyment of his 
possessions.

Conclusion

ENASARCO's decision to reject the request for a pension by the petitioner and not to aggregate 
the pension contributions made in Belgium is in line with Regulation (EC) No 883/2004. 
Therefore, the Commission could not detect any infringement of EU law. 

However, the petitioner is advised to consider his rights under the European Convention of 
Human Rights. 


