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NOTICE TO MEMBERS

Subject: Petition 1062/2011 by Loredana Mihaela Simedre (Romanian), on 
infringement of consumer rights in the context of a loan contract

1. Summary of petition

The petitioner took out a personal loan contract in 2007 with the bank Bancpost SA. 
Apparently, a loan transfer contract was signed between Bancpost SA and a company in 
Ireland, through the agent Asset Portfolio Romania SRL, through which the loan is assumed 
to have been assigned. This document is neither signed nor stamped. Furthermore, the 
petitioner was not notified of the transfer of the loan. The presumed assignee did not give her 
the chance to fulfil her obligation of her own free will, but moved immediately to mandatory 
foreclosure. The petitioner received a mandatory foreclosure demand from another company, 
Asset Portfolio Servicing Romania SRL, which is not mentioned in any document. The 
petitioner considers that this situation is in breach of Article 14 of Directive 87/102/EEC for 
the approximation of the laws, regulations and administrative provisions of the Member 
States concerning consumer credit, and of Articles 8, 17, 20, and 38 of the Charter of 
Fundamental Rights.

2. Admissibility

Declared admissible on 17 January 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 May 2012

Directive 1987/102 for the approximation of the laws, regulations and administrative 
provisions of the Member States concerning consumer credit was repealed with effect from 11 
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June 2010 and replaced with Directive 2008/48 on credit agreements for consumers.

The two directives do not contain any provisions on how debt is collected, but they do contain 
rules on the assignment of rights as pointed out by the petitioner. According to the 2008/48 
Directive article 17 the consumer has to be informed about any assignment of the credit to a 
third party, unless the creditor continues to carry out the communication with the consumer on 
behalf of the new creditor. The provision reads as follows: 

"1. In the event of assignment to a third party of the creditor's rights under a credit 
agreement or the agreement itself, the consumer shall be entitled to plead against the 
assignee any defence which was available to him against the original creditor, 
including set-off where the latter is permitted in the Member State concerned.

2. The consumer shall be informed of the assignment referred to in paragraph 1 
except where the original creditor, by agreement with the assignee, continues to 
service the credit vis-à- vis the consumer."

In Directive 1987/102 article 9 there was a similar provision which, however, did not oblige 
the creditor to inform the consumer about the assignment. The provision had the following 
wording: 

"Where the creditor's right under a credit agreement are assigned to a third person 
any defence which was available to him against the original creditor, including set-off 
where the latter is permitted in the Member State concerned."

Romania acceded to the European Union in January 2007 and was obliged to have transposed 
Directive 1987/102 by this date. The obligation to repeal this directive and replace it with 
Directive 2008/48, however, didn't take effect until 11 June 2010, which means that there was 
no obligation to inform the consumer about the assignment according to Union legislation 
when the petitioner entered into the loan agreement in 2007, although such an obligation 
could have existed pursuant to Romanian legislation.   

With regard to the Charter of Fundamental Rights, it seems that the main issue described in 
the petition was how the debt collection procedure and then the subsequent court procedures 
were carried out. Since under Art 51(1) Charter the Charter is addressed to the MS only when 
they implement Union law the COM cannot comment further on the fundamental rights issues 
raised by the petitioner.  The petitioner can find more information about the situations where 
the Charter applies on the following website: http://ec.europa.eu/justice/fundamental-
rights/charter/rights-breached/index_en.htm.

Where the Charter does not apply, fundamental rights continue to be guaranteed at national 
level, including the rights and freedoms guaranteed by the European Convention on Human 
Rights, which bounds on the Member states independently of their obligations under EU law. 
Since anyone who considers that any of her or his rights guaranteed by the European 
Convention on Human Rights have been violated may lodge a complaint with the European 
Court of Human Rights, the petitioner may therefore consider filing a complaint with this 
court.
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The petitioner can find more information about the complaint procedure on this website: 
http://www.echr.coe.int/ECHR/EN/Header/Applicants/Information+for+applicants/Frequentl
y+asked+questions/ .


