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NOTICE TO MEMBERS

Subject: Petition 1246/2011 by Rolf Mayer (German), on alleged discrimination by the 
Austrian tax authorities

1. Summary of petition

Petitioner and his wife are retired German citizens residing in Austria. Petitioner’s income is 
taxed in Germany, that of his wife in Austria. Petitioner states, in a detailed argument, that the 
Austrian tax authorities discriminate against his wife in comparison with Austrian citizens. He 
requests an investigation.

2. Admissibility

Declared admissible on 2 March 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 30 May 2012

In his petition of 10 November 2011, the petitioner refers to problems which he and his wife 
encountered on the taxation of their Germany-sourced income in Austria. 

Although it appears from the petitioner's letter of 28 December 2011 that some issues have
been clarified by letters of the Austrian Federal Ministry of Finance of 17 November and 7 
September 2011, the Commission would nevertheless like to comment on these issues. 

Before going into the particular problems in detail, the Commission would like to point out 
that there is relatively little harmonisation in the field of direct taxation in the EU at present. 
In the absence of any unifying or harmonising measures in terms of EU legislation, 
Member States are alone responsible for defining, by treaty or unilaterally, the criteria for 
allocating their powers of taxation, particularly with a view to eliminating double taxation 
(see, for example, the judgment of the Court of Justice of the EU (CJEU) in case Gilly 
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(C-336/96 of 12 May 1998, paragraphs 24 and 30). Member States exercise these powers 
when they conclude double tax conventions with other Member States or third countries.

The lack of harmonisation in the direct tax field gives Member States a certain autonomy, 
which means that they are not required to draw up their tax rules on the basis of those in 
another Member State in order to avoid double taxation. Moreover, according to the case law
of the CJEU, the Treaty on the Functioning of the EU (TFEU) does not guarantee tax-
neutrality to EU citizens moving their place of residence or work to a Member State other 
than that in which they have lived up to then. See in particular the ruling of the CJEU in case 
Block (C-67/08 of 12 February 2009, paragraphs 28 et seq.). However, the CJEU has 
consistently confirmed in its case law that the Member States must, when exercising their 
powers, fulfil their obligations under the TFEU. In particular, Member States are not entitled 
to discriminate on the basis of nationality. Member States are also prohibited from unjustified 
restriction of fundamental freedoms.

The principles described above also apply to recipients of a German pension and Germany-
sourced income living in Austria.

In response to the specific points of the petition:

a) Taxation of German pension according to employee/employer contribution ratio, i.e. 
petitioner's demand to tax part of the pension which corresponds to the employee-
based contributions only to 25%.

This issue has been, according to the petitioner, solved in the meantime. However, the 
Commission services also examined Article 25 of the Austrian Income Tax Act (EStG) and 
concluded that it does not appear to discriminate against foreign pension recipients. Both 
Article 25(1)(2) (a) and (b) EStG, with regard to income and benefits from pension funds, and 
Article 25(1)(3) (a) and (c) EStG, with regard to pensions received from statutory social 
security schemes, contain provisions establishing equal treatment of national and foreign 
pensions.

Any disadvantage that the petitioner's wife might have suffered is not attributable to 
discrimination but rather to the disparity between the German and Austrian social security and 
taxation systems. As pointed out above, the lack of harmonisation in this field gives the 
Member States a certain autonomy in drawing up their tax rules.

b) Recognition of the private retirement arrangement (Private Altersvorsorge), i.e. 
demand to attribute the cost of earnings (Werbungskosten) to the taxable income

The Commission does not consider a breach of EU law in respect of this point. From the 
information provided by the petitioner, the Commission services conclude that the primary 
issue is not the compatibility of the Austrian tax legislation with EU law, but the tax office’s 
assessment of the facts in the individual case at hand. Specifically, the question is whether the 
interest payments (Article 27(1)(4) EStG) regularly received by the petitioner's wife are to be 
equated to a type of pension income or not. The required analysis of the substantive 
provisions of Austrian legislation is in principle a matter for Austrian authorities and courts. 
In this context, the Commission has no indication that Austria has failed to comply, 
specifically, with its duties under EU law, as opposed to proper application of national law. 
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c) Full tax deductibility of German compulsory health insurance contributions 

It appears from the petitioner's correspondence that this issue has also been solved. 
Nevertheless, pursuant to Article 16(1)(4)(e) last sentence of EStG, health insurance 
contributions under national or foreign compulsory insurance schemes are deductible as cost 
of earnings only up to the total amount of the compulsory contributions to the statutory social 
security scheme. Since in Austria the pensioners' contribution rate to statutory health 
insurance in 2007 was 5.10%, only 5.10% of the German pension can be recognised as cost of 
earnings. 

The fact that German health insurance contributions are only deductible in Austria up to the 
amount of the corresponding Austrian contributions does not constitute an infringement of EU 
law. On the contrary, it means that Austrian and foreign contributions are treated in the same 
manner as contributions to a national scheme. In this regard, reference is made to the CJEU
ruling in the Zanotti case (C-56/09 of 20 May 2010) in which the CJEU found that an Italian 
rule, according to which the costs of attending a private university in another Member State 
were deductible only up to a maximum laid down for attending a comparable Italian 
university, was in line with EU legislation. The CJEU's observations in the Zanotti ruling are 
fully applicable to the situation of the petitioner's wife's. 

d) Granting of the pensioner tax credit

The Commission does not consider that there is a breach of EU law in respect of this point 
either. The fact that under Austrian law the petitioner's wife cannot claim the pensioner tax 
credit in respect of her German pension income is in accordance with EU law. According to 
Article 18(2) of the Agreement between the Republic of Austria and the Federal Republic of 
Germany to eliminate double taxation in the field of the taxation of income and assets, 
Germany has the right to tax German pensions. Since Austria has no power to tax German 
pensions, it is in principle not obliged to grant the corresponding tax advantage, i.e. the 
pensioner tax credit, which replaces the deduction for professional expenses.


