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NOTICE TO MEMBERS

Subject: Petition 0334/2009 by H. K. (German), on his problems in connection with 
the refund of expenses for medicines and doctors in Spain

1. Summary of petition

For a number of years, the petitioner has had a second home in Spain, where he and his wife 
spend part of the year. To date, the couple have received only medical services needed under 
Form E111 and a German supplementary health insurance fund. The Spanish health 
authorities have now informed the petitioner that long-term medical treatment can no longer 
be covered by Form E111 and that he will have to submit a Form E121. The petitioner is 
contesting the correctness of the Spanish authorities' request, since E121 involves registration 
in Spain and hence a change in his tax status, and is consequently asking Parliament to take 
up the matter. 

2. Admissibility

Declared admissible on 16 June 2009. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 25 September 2009.

The Community provisions in the field of social security provide for the co-ordination, but not 
for the harmonisation, of social security schemes. This means that each Member State is free 
to determine the details of its national social security system, in particular details as to who is 
to be insured under its legislation, which benefits are granted and under what conditions and 
how many contributions should be paid.  However, EU law, in particular Regulations (EEC) 
No 1408/71 and 574/72, establishes common rules and principles which have to be observed 
when applying national laws.  The aim of these rules is to ensure that the application of the 
different national legislation does not adversely affect people exercising their right to free 
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movement within the European Union.  

As regards sickness benefits, Regulations (EEC) No 1408/71 and 574/72 set out detailed rules 
for entitlement of pensioners to sickness benefits when staying or residing in a Member State 
other than the competent one.

A person is entitled during a temporary stay in another Member State to necessary sickness 
benefits in accordance with the legislation of the Member State of stay, on behalf of the 
competent Member State. The European Health Insurance Card gives proof of this 
entitlement. The Administrative Commission on Social Security of Migrant Workers has 
defined the concept of "necessary care" as health care granted with a view to preventing an 
insured person from being forced to return before the end of the planned duration of stay to 
the competent State to obtain the treatment he requires, and to enable the insured person to 
continue his stay under safe medical conditions, taking account of the planned length of the 
stay (Decision 1941).

Pensioners who are moving their residence to a Member State other than the one that pays 
their pension, are entitled to all health care provided for by the legislation of the Member 
State of residence, on behalf of the Member State that pays the pension. In order to receive 
this health care, the pensioner must submit a form E121 to the health insurance institution of 
the Member State of residence.

In the framework of Regulation 1408/71, the concept of "residence" is to be understood as the 
place where the person concerned has the centre of his interests. The European Court of 
Justice2 clarified some criteria to determine the residence of an insured person: length and 
purpose of the absence, reasons leading to the move, the intention of the person, etc.

Considering this case law, a pensioner does not change his residence if he has not the 
intention to move permanently to another Member State and has the intention to return to his 
home country, regardless of the duration of his stay abroad.

The Commission services take the view that the petitioner does not have to register with the 
Spanish sickness insurance institution on the basis of a form E121 if he stays only for 6 
months a year in Spain. He and his wife should be able to receive necessary care during their 
stay in Spain on the basis of a valid European Health Insurance Card issued by his German 
sickness fund.

The Commission is consulting the appropriate national authorities in order to investigate this 
matter further and will inform the Parliament accordingly.

4. Commission reply, received on 8 October 2010.

The Community provisions in the field of social security provide for the co-ordination, but not 
for the harmonisation, of social security schemes. This means that each Member State is free 
to determine the details of its national social security system, in particular details as to who is 

                                               
1 JO L 104 of 8.4.2004.
2 Judgements of 8.2.1992, C-102/91 and of 17.2.1977, 76/76.
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to be insured under its legislation, which benefits are granted and under what conditions and 
how many contributions should be paid.  However, EU law, in particular Regulations (EC) No 
883/2004 and 987/2009, establish common rules and principles which have to be observed 
when applying national laws.  The aim of these rules is to ensure that the application of the 
different national legislation does not adversely affect people exercising their right to free 
movement within the European Union.

As regards sickness benefits, Regulations (EEC) No 883/2004 and 987/2009 set out detailed 
rules for entitlement of pensioners to sickness benefits when staying or residing in a Member 
State other than the competent one.

A person is entitled during a temporary stay in another Member State to necessary sickness 
benefits accordance with the legislation of the Member State of stay on behalf of the 
competent Member State. The European Health Insurance Card proves this entitlement. The 
Administrative Commission on the Coordination of Social Security Systems has defined the 
concept of "necessary care" as health care granted with a view to preventing an insured person 
from being forced to return before the end of the planned duration of stay to the competent 
State to obtain the treatment he requires and to enable the insured person to continue his stay 
under safe medical conditions, taking account of the planned length of the stay (Decision 
S31).

Pensioners who are moving their residence to a Member State other than the one that pays 
their pension, are entitled to all health care provided for by the legislation of the Member 
State of residence, on behalf of the Member State that pays the pension. In order to receive 
this health care, the pensioner must submit a document S1 to the health insurance institution 
of the Member State of residence.

In the framework of Regulation 883/2004, the concept of "residence" is to be understood as 
the place where the person concerned has the centre of his interests. The Court of Justice2 set 
out criteria to determine the residence of an insured person: length and purpose of the 
absence, reasons leading to the move, the intention of the person, etc. These criteria have been 
incorporated into Article 11 of Regulation 987/2009, which sets out guiding elements for 
institutions in order to allow them to decide where a person is resident.

Considering the case law and the content of Article 11 of Regulation 987/2009, a pensioner 
does not change his residence, if he does not intend to move permanently to another Member 
State and his intention is to return to his home country, regardless of the duration of his stay 
abroad.

The Commission takes the view that the petitioner should not have to register with the 
Spanish sickness insurance institution on the basis of the S1 document (formerly the E121 
form), if he stays only for 6 months a year in Spain and he maintains his centre of interests in 
Germany. He and his wife should be able to receive necessary care during their stay in Spain 
on the basis of a valid European Health Insurance Card issued by his German sickness fund.

                                               
1 OJ C 106 of 24.4.2010.
2 Judgements of 8.2.1992, C-102/91 and of 17.2.1977, 76/76.
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Conclusions

The Commission has had two exchanges of correspondence with the Spanish national 
authorities to discuss the matter highlighted in the petitioner's case.  The end-result is that the 
Spanish national authorities agree with the Commission's interpretation of the EU social 
security regulations on this question.  They agree that a pensioner from another Member State 
is entitled to use his European Health Insurance Card to cover necessary health care whilst in 
Spain, provided he is not "habitually resident" in Spain within the meaning of the 
Regulations.  This is a question of fact to be considered in relation to the individual facts of 
each person's situation.  

The provision of healthcare in Spain is devolved to the regional authorities.  The Spanish 
national authorities offered to investigate with the Valencian regional health authorities the 
particular facts concerning the request for an S1 document in the petitioner's case.  The 
petitioner is, however, not willing to disclose his identity and such an investigation cannot 
therefore take place.  

The Commission is satisfied that at national level the Spanish authorities are aware of the 
correct legal position regarding permitted use of the European Health Insurance Card.

5. Further Commission reply (REV. II), received on 27 June 2012.

The Commission described the EU rules in the field of coordination of social security systems 
in its communication of 8 October 2010. Access to private healthcare systems in the Member 
States is not regulated by the EU law. The EU rules, in particular Regulations (EC) Nos 
883/2004 and 987/2009, provide for the coordination of the social security systems which are 
subject to the national legislation of the Member States. Moreover, these EU rules do not 
provide for the harmonisation of the social security schemes, which means that each Member 
State is free to determine the details of its national social security system. Consequently,
following a change of personal circumstances, the application of national legislation to a 
person subject to the EU rules that is less favourable as regards social security benefits, may 
be in principle compatible with the requirements of the EU law. However, this legislation has 
to be applied on an equal footing to the nationals of that Member State and of another. 

The EU coordination rules for entitlement of pensioners to sickness benefits in a Member 
State other than the competent one were explained in the previous correspondence. The 
Commission recalls that according to these rules, during a temporary stay in Spain the 
petitioner and his wife are entitled to necessary sickness benefits on behalf of Germany on the 
basis of the European Health Insurance Card. This right allows such people to receive 
necessary benefits within the public healthcare system in Spain on the same conditions as the 
persons insured there. The scope of the benefits that are reimbursed, and the level of the 
reimbursement depend on the provisions of the Spanish legislation and therefore, might differ 
from what is provided under the German legislation. Moreover, not all the care can be
considered necessary and the European Health Insurance Card specifically covers necessary 
healthcare. As quoted in the previous correspondence, the Administrative Commission on the 
Coordination of Social Security Systems has defined the concept of "necessary care" 
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(Decision S31). Following an assessment by the Spanish medical professional in the 
petitioner's case, it could have been concluded that healthcare received by him and/or his wife 
in Spain was no longer fulfilling the conditions of necessary care.

In such a case, according to the EU coordination rules, an insured person residing in one 
Member State, who plans to receive medical care in another Member State, can seek a prior 
authorization (S2 form) which is issued in advance by the competent institution in the 
Member State where the person is insured. The procedure applicable in such a case is set out 
in Article 26 of Regulation (EC) No 987/2004. Once authorized, the sickness benefit is
reimbursed by the competent institution under the conditions and reimbursement rates of the 
Member State where the benefit has been provided. As a rule, the reimbursement procedure 
takes place between the institutions of the Member States involved.

The above possibilities are currently granted to the petitioner under EU coordination rules, 
given that his place of residence remains in Germany. The concept of "residence" for the 
purposes of the EU legislation on social security has been explained in the Commission's 
reply of 8 October 2010. Should the petitioner decide to move his residence to Spain, he 
would be entitled to all healthcare provided for by the legislation there. Costs of this 
healthcare would be borne by his competent institution in Germany. It should be noted that 
the change of the habitual residence for the purposes of social security benefits does not 
necessarily entail the change of the tax situation of the pensioner and the specific tax situation 
would require a separate assessment by the competent services.

The possibilities offered on the conditions of Regulations (EC) Nos 883/2004 and 987/2009 
do not preclude the application of Article 56 of the TFEU to the petitioner's case. The 
abundant jurisprudence2 of the Court of Justice on the application of Article 56 to healthcare 
was codified in the recently adopted Directive 2011/24/EU3 on the application of patients' 
rights in the cross-border health care. Independently of the rights under the Regulations, 
patients have a right to reimbursement for the costs of care received abroad on the basis of the 
case law codified in the Directive. This right extends only to treatment to which the patients
are entitled to receive in their own Member State. Member States may also make 
reimbursement of costs for such healthcare subject to prior authorisation for some treatments.
Patients have to pay the cost of the treatment and have a right to be reimbursed up to the cost 
of that treatment in their home country, and without exceeding the actual cost of the 
treatment, unless the Member State decides to reimburse the full cost. The Directive is to be 
transposed by Member States by 25 October 2013, therefore national systems might not be 
adjusted to its provisions at the moment. However, Member States are already obliged to 
apply the case-law of the Court of Justice on the freedom to provide services in this field.

Conclusion

The Commission takes the view that on the basis of a European Health Insurance Card, the 
petitioner is at present able to receive necessary care during his stay in Spain on the same 
conditions as the persons insured there. The petitioner should also be able to seek a prior 

                                               
1 OJ C 106 of 24.4.2010.
2 Cases C-158/96 Kohll [1998] ECR I-01931 and C-120/95 Decker [1998] ECR I-01831.
3 OJ L 88 of 04.04.2011.
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authorisation (S2 form) from the competent authorities in Germany for planned healthcare in 
Spain.  If the petitioner decides to change his residence to Spain, he should be then entitled to 
all public healthcare in Spain under the same conditions as Spanish pensioners. Independently 
of these rights, the petitioner may seek reimbursement of costs incurred by him for treatments 
in Spain from his sickness insurance institution in Germany on the basis of the jurisprudence 
of the Court of Justice on the application of Article 56 of the TFEU. 

The petitioner does not question the legality of actions of the Spanish authorities, but provides 
suggestions as to the improvement of the EU rules. However, the existing EU law in the field 
of coordination of social security is constructed in a way to coordinate and not harmonise the 
national laws and as such has to be observed by the national authorities. 

Based on the information received from the Spanish authorities and from the petitioner, the 
Commission could not detect any infringement of the EU law.


