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NOTICE TO MEMBERS

Subject: Petition 0923/2011 by O.D. (Lithuanian), on the application of Directive 
2004/38/EC in Gibraltar1. Summary of petition

The petitioner has Lithuanian nationality, and her husband has Ukrainian nationality. Both 
have a residence permit issued by the authorities in Gibraltar. The Lithuanian Embassy 
informed her that her husband requires a visa to reside in Lithuania. However, the petitioner 
considers that her husband is not required to apply for a visa for Lithuania under Directive 
2004/38/EC on the right of citizens of the Union and their family members to move and reside 
freely within the territory of the Member States. The petitioner asks the European Parliament 
for clarification.

2. Admissibility

Declared admissible on 8 December 2011. Information requested from Commission under 
Rule 202(6).

3. Commission reply, received on 27 June 2012

Article 21(1) of the Treaty on the Functioning of the European Union stipulates that every 
citizen of the Union shall have the right to move and reside freely within the territory of the 
Member States, subject to the limitations and conditions laid down in the Treaties and by the 
measures adopted to give them effect. The respective limitations and conditions are to be 
found in Directive 2004/38/EC1.

As provided in Article 3(1) of the Directive, this Directive only applies to EU citizens who 
                                               
1 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on 

the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States, OJ L 158 of 30 April 2004, p. 77
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move to or reside in a Member State other than that of which they are a national, and to their 
family members who accompany or join them. 

EU citizens residing in the Member State of their nationality cannot benefit from the rights 
granted to EU citizens who exercised the above right and moved to another Member State. 
However, the Court of Justice of the European Union extended this favourable treatment also 
to those EU citizens who return to their home Member State after having exercised their right 
and resided in another Member State1.

It therefore appears that the petitioner is in a situation covered by EU law on the right to move 
and reside freely within the territory of the Union (the petitioner intends to return to her home 
Member State after having exercised her right and resided in another Member State).

As provided in Article 5(2) of the Directive, Member States may, where the EU citizen 
exercises the right to move and reside freely in its territory, require the family member who is 
a national of a third country to have an entry visa. Member States must grant such persons 
every facility to obtain the necessary visas which must be issued free of charge as soon as 
possible and on the basis of an accelerated procedure.

As confirmed by the Court of Justice of the European Union2, such family members have not 
only the right to enter the territory of the Member State but also to obtain an entry visa for that 
purpose. 

Article 5(2) of the Directive also provides that possession of the valid residence card referred 
to in Article 10 of the Directive exempts from the visa requirement third country family 
members of an EU citizen accompanying or joining the citizen in a Member State other than 
that of his or her nationality. From the information provided by the petitioner it would appear 
that her spouse holds a residence card of a family member of an EU citizen referred to in 
Article 10 of the Directive issued by Gibraltar authorities. If that is confirmed, Article 5(2) 
would require the Lithuanian authorities to allow for visa-free entry to Lithuania to a third 
country family member holding a residence card referring to a family member of an EU 
citizen where that EU citizen is a Lithuanian national who has exercised his/her right to free 
movement and residence in the EU.

In order to comply with the provisions of Directive 2004/38/EC, Lithuania has scheduled a 
draft legislative proposal to amend the Law on the Legal Status of Aliens No IX-2206 of 29 
April 2004, as last amended on 22 July 2009 by Law No XI-392, which fully transposes the 
provisions of Article 5(2) of the Directive. The draft law is scheduled to be discussed at the 
national parliament's spring 2012 session with its entry into force foreseen 2-3 months 
following the adoption (in August-September 2012).

Conclusion
                                               
1 Judgments of the Court of 7 July 1992 in case C-370/90 Singh (Rec.1992, p. I-4265) and of 

11 December 2007 in case C-291/05 Eind (Rec. 2007, p. I-10719) 
2 See, inter alia, judgment of the Court of 31 January 2006 in case C-503/03 Commission v 

Spain (Rec. 2006, p. I-1097).
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If it is confirmed that the petitioner's spouse holds a residence card of a family member of an 
EU citizen referred to in Article 10 of the Directive, and issued by Gibraltar authorities, the 
Lithuanian authorities would be required under Article 5(2) of the Directive to allow visa-free 
entry to Lithuania to a third country family member holding a residence card referring to a 
family member of an EU citizen where that EU citizen is a Lithuanian national who has 
exercised his/her right to free movement and residence in the EU.

In such a case, the most effective help would be to make recourse to the SOLVIT network. 
SOLVIT is an on-line problem-solving network in which EU Member States work together to 
solve pragmatically problems which arise from the misapplication of Internal Market law by 
public authorities free of charge and within a short deadline of ten weeks1.

Should the problem remain unresolved, or should the petitioner consider that the proposed 
solution is unacceptable, he is invited to inform the European Commission2 so that the matter 
is pursued further. 

It may also be in the petitioner's interest to make use of the means of redress available at 
national level which, as a rule, enable the petitioner to assert her rights more directly and 
more personally. Where the petitioner has suffered damage, only the national courts can 
award her reparation. Furthermore, since there is a time-limit on national means of redress, 
unless the petitioner uses them quickly, she may lose her rights to redress at national level.

                                               
1 More details on the SOLVIT network are available at http://ec.europa.eu/solvit.
2 http://ec.europa.eu/community_law/your_rights/your_rights_forms_en.htm.


