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NOTICE TO MEMBERS

Subject: Petition 1260/2011 by M.K. (Russian) on ambiguities in European Council 
Directive 2003/109/EC concerning the status of third-country nationals as 
long-term residents

1. Summary of petition

The petitioner points out that in accordance with Council Directive 2003/109/EC concerning 
the status of third-country nationals as long-term residents, a long-term resident has the right 
to live in a Member State other than that which has given the person in question the status of 
long-term resident for a period of over three months.  There is, however, no provision for a 
period under three months, and this creates problems, especially for long-term residents of 
Member States that are not members of the Schengen cooperation.  The petitioner lives in 
Cyprus and has an unlimited residence permit, but is obliged to apply for a visa for visits to 
other Member States of longer than 90 days. This not the case for third-country nationals with 
unlimited residence permits issued in other Member States of the Schengen cooperation. The 
petitioner therefore asks the European Parliament to undertake the necessary steps to find a 
solution to this problem.

2. Admissibility

Declared admissible on 5 March 2012. Information requested from Commission under Rule 
202(6).

3. Commission reply, received on 27 June 2012

The petitioner initially asks for clarification on the right of EU long-term residents under 
Council Directive of 25 November 2003 (2003/109) to enter and to stay for up to 90 days in 
another Member State. In a complementary letter he requests the examination of the 
possibility to allow those third-country nationals with a resident permit issued by Cyprus to 
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enter without visas in the territory of the Schengen area in view of the fact that Cyprus allows 
third-country nationals - resident in the Schengen area - to enter and stay in Cyprus without a 
visa, up to 90 days.

The Commission recognises that the petitioner has pointed out an incoherence between EU 
instruments governing long-stay and short-stay respectively.

Directive 2003/109/EC concerning the status of third-country nationals who are long-term 
residents regulates only the right of residence in the other Member States. Chapter III of the 
Directive stipulates the conditions and the procedures for an EU long-term resident and 
his/her family member to enter and reside in another Member State in order to take up an 
economic activity, to study, or for other purposes. The Directive does not attribute to EU 
long-term residents any special right when it comes to stays up to three months in other 
Member States. The Directive does not address the issue of third country nationals holding a 
long-term resident's EU residence permit issued by non-Schengen Member states wishing to 
travel and move freely for less than three months within the Schengen area and vice versa 
(third country nationals holding such permits issued by Schengen Member States and wishing
to travel to a non-Schengen Member State for short-stay). Indeed the Directive was adopted 
on the basis of Article 63(3) and (4) of the Treaty (replaced by Article 79 of the Treaty on the 
functioning of the European Union). 

In the area of Home Affairs and in the fields of visas and immigration in particular, the so-
called variable geometry needs to be taken into account: on the one hand, there are the
protocols on the position of the UK, Ireland and Denmark attached to the Treaty and on the 
other hand, there is the status of the associated Schengen countries. Consequently:

- Short-stay visa policy and the issue of the recognition of residence permits as equivalent to 
short-stay Schengen visas fall under the Schengen acquis in which UK and Ireland do not 
participate;
- Norway, Iceland, Switzerland and Liechtenstein as associated Schengen countries are bound 
by the legal acts constituting a development of the Schengen acquis, such as the "visa" acquis;
- When it comes to legal acts in the area of immigration policy (such as the Directive 
concerning the status of third-country nationals who are long-term residents) these four 
associated countries of Schengen are not bound. Moreover, in this area the UK and Ireland 
have opt-in possibilities (which is not the case regarding the Schengen "visa" acquis) but they 
did not use them; DK does not have an opt-in possibility. 

According to Article 21 of the Convention Implementing the Schengen Agreement, "non EU-
Citizens or third country nationals" who hold valid residence permits or long-stay visas issued 
by one of the Member States may, on the basis of that permit and a valid travel document, 
move freely for up to three months in any six-month period within the territories of the other 
Member States, provided that they fulfil the entry conditions set out in Regulation (EC) No 
562/2006 (Borders Code). As far as Cyprus is concerned, according to the 2003 Act of 
Accession, this Article is going to be reciprocally applicable between Cyprus and the 
Schengen Member States only after the full Schengen accession of Cyprus. This is the 
consequence of the so-called two phase implementation of the Schengen acquis by the 
acceding Member States. 
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On the other hand, also on the basis of the 2003 Act of Accession, Cyprus should already 
apply - from the date of its EU accession - Council Regulation (EC) No 539/2001 that sets the 
lists of third countries whose nationals must be in possession of visas when crossing the 
external borders and those whose nationals are exempt from that requirement.

The result of this is that nationals of third countries listed in Annex 1 of the Regulation (such 
as Russia for instance) in principle should apply for a Cypriot visa irrespective of whether 
they are holding a valid residence permit issued by a Schengen Member State. 

The Commission is aware that Cyprus accepts residence permits issued by Schengen States as 
being equivalent to their own short-stay visa for stays up to three months. Nevertheless, to 
date, there is no legal basis to oblige Schengen Member States to recognise Cypriot residence 
permits as equivalent to their Schengen short-term visas for stays of no more than three 
months.

Against the background set out in the previous points, the "loophole" identified by the 
petitioner concerns holders of EU long-term resident's permits issued by Cyprus vis-à-vis 
Schengen Member States (with the exception of Denmark and the Schengen associates).

However, from a practical point of view, it should be mentioned that a long-term resident's 
EU residence permit issued in accordance with the Directive 2003/109 is to be considered as 
an important supporting document while processing the application for a Schengen visa. For 
instance, according to Article 5 of the Directive the permit can in fact prove that its holder has 
stable and regular resources to maintain himself/herself, which is also taken into account 
when deciding on the short-stay visa application.  Therefore, in practice there are no practical 
consequences, despite the complex legal issue related to the so called "variable geometry" 
which flows directly from Treaties. 

At this stage, the Commission is not aware of major problems when holders of a long-term 
resident's EU residence permits issued by Cyprus apply for Schengen visas. No complaints 
have been received so far with regard to this issue.

The Commission recognises the incoherence pointed out by the petitioner notably that 
according to Council Directive 2003/109/EC, a long-term resident shall acquire the right to 
reside in the territory of Member States other than the one which granted him/her the long-
term residence status for a period exceeding three months, while a small fraction of EU long 
term residents (nationals of visa-obliged third countries holding a long-term resident's EU 
residence permit issued by Cyprus) will have to obtain a Schengen visa for entry and stay 
shorter than three months in the Schengen country to be visited. 

The Commission points out that, to date, there is no legal basis to oblige Schengen Member 
States to recognise Cypriot residence permits as equivalent to their Schengen short-stay visas.

Moreover, at this stage, the Commission is not aware of major problems when holders of 
long-term resident's EU residence permits issued by Cyprus apply for Schengen visas. The 
long-term resident's EU residence permit issued in accordance with Directive 2003/109 is to 
be considered as a valuable supporting document in the visa procedure.


